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STATEMENT OF QUESTIONS PRESENTED 

The question is whether the partial immunity statute for¬ 
bids the use in a criminal trial of an unsworn statement given 
by a person, ably represented, who appeared voluntarily before 
counsel to a congressional committee, where the interrogator, 
before the statement and during its course, explicitly disclaimed 
authority even to compel attendance. 
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No. 11805 
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v. 
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APPEAL FROM THE EXITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

In December 1952, an indictment was filed charging appellee 
with violating Title IS, Section 912, United States Code, in 
that he falsely acted as an employee of the United States 
(count one) and obtained a Senate Committee transcript by 
virtue of his pretended character (count two, R. I). 1 

The appellee filed a motion to dismiss the indictment (R. 3), 
and the Government filed an opposition (R. 6). After argu¬ 
ment, an order of the District Court (McLaughlin, J.) was 
entered January 23, 1953, granting “defendant’s motion to dis¬ 
miss the indictment" (R. 7). 

Appellant filed a motion for rehearing February 20, 1953, 
requesting the court to set aside its order dismissing the indict¬ 
ment (R. 8). After hearing oral arguments and considering 
briefs submitted by both parties, the District Court overruled 
the motion, embodying its reasons for not vacating the order 
dismissing the indictment in a “Memorandum and Order” 
filed March 23, 1953 (R. 51). 

1 Record pages are indented in margin of Joint Appendix. 
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The Government filed its notice of appeal (R. 54) April 22, 
1953. The appeal is prosecuted under Title 18, Section 3731, 
United States Code (Supp. 1952); reference is also made to 
the District of Columbia Criminal Appeals Act (23 D. C. Code, 
§ 105 (1951)). 

STATEMENT OF THE CASE 

In 1950, the United States Senate created its Special Com¬ 
mittee to Investigate Crime in Interstate Commerce. 2 

The Committee, sitting in Chicago on October 17, 1950, took 
confidential testimony in executive session from Captain Dan 
Gilbert (Govt. Ex. 1, R. 32. 28). Captain Gilbert was a candi¬ 
date for Sheriff of Cook County, the election to take place 
November 7, 1950 (R. 33). 

On November 1,1950, the Committee learned that an impos¬ 
tor, claiming to be a member of the staff of the Committee, 
had that day purloined from the Alderson Reporting Company, 
in Washington, D. C., a copy of the transcript of proceedings 
containing Captain Gilbert’s testimony of October 17, 1950 
(R. 39, 43, 44). 

On November 2, 1950, the Chicago Sun Times printed a 
signed article by the appellee headed “Exclusive: 'ft hat Dan 
Gilbert told Kefauver at Crime Quiz” (R. 29). The article 
reproduced copious portions of the transcript containing Cap¬ 
tain Gilbert’s testimony (R. 29,33, 34, 44). 

The Committee, on November 16, 1950, was sitting in Los 
Angeles (R. 10, 13, 14). On that day, in Washington, D. C., 
the appellee, a reporter for the Chicago Sun Times, came to the 
office of John L. Burling, Assistant Counsel for the Committee 
(R. 10). With him were the publisher of the paper (Marshall 
Field. Jr.), the executor editor (Milburn P. Akers) and Mr. 
Paul M. Godehn, counsel for appellee, the paper, and the other 
individuals named (R. 10). 

Mr. Godehn, after identifying himself, stated “Our appear¬ 
ances are voluntary appearances. We are not here in response 
to subpoenas but as a result of a telephone request I received a 
few days ago from Mr. Burling” (R. 10). 


2 Sen. Res. No. 202. Slst Conjr., 2d Sess. (1950). 
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Noting that a stenographer was taking notes of the confer¬ 
ence (Govt. Ex. 1, “Transcript of Conference” R. 10-50), coun¬ 
sel made a “claim of immunity from prosecution based upon 
any questions which may be put or answers which may be 
given this afternoon.” He continued “With this understanding 
I am perfectly willing to have these three witnesses, or any 
of them you desire, examined and they are prepared to answer 
any competent and relevant inquiry” (R. 11). 

Mr. Burling replied “* * # I have no authority or capacity 
to confer immunity upon anyone, assuming that such persons 
otherwise are subject to prosecution.” 

In the ensuing colloquy (R. 11-12), Mr. Godehn made clear 
that he was referring only to a partial immunity against use 
of any statement in any subsequent proceeding: 

Mr. Godehn. I realize that, but I think you can 
recognize, and the record will show, that the testimony 
was given under a claim of immunity. 

Mr. Burling. I do not have any understanding with 
you whatever regarding immunity because I do not be¬ 
lieve that, even if I wanted to, I could possibly confer 
any immunity on anyone. 

Mr. Godehn. No, I do not ask you affirmatively to 
grant immunity but I do want a record that will show 
that the testimony to be given this afternoon was given 
under a claim of immunity. I think the record shows 
that. 

Mr. Burling. If the record is satisfactory now from 
your standpoint, it is satisfactory from mine provided 
it shows that I haven’t said anything to you with re¬ 
spect to immunity except that I don’t think I can con¬ 
fer it. 

Mr. Godehn. In other words, my position is this: 
I think this transcript this - afternoon should not be used 
in subsequent proceedings as proof. If there is to be 
any subsequent proceeding, then the proof should be 
adduced in the usual manner without use of this tran¬ 
script (R. 11-12). 
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The extent of Mr. Binding's authority being thereupon ques¬ 
tioned by Mr. Field, Mr. Burling replied that he was only 
authorized by the Committee to telephone counsel and to “ask 
some questions about the facts.” 3 

Mr. Burling stated that appellee and the others were “not 
testifying at all” (R. 13). 

Mr. Field requested a recess be taken and that Mr. Burling 
telephone the Chairman of the Committee (R. 13). Mr. Burl¬ 
ing pointed out that the Committee was then “holding hearings 
in Los Angeles” but agreed to try (R. 13,14). 

When the conference resumed, the following transpired: 

Mr. Burling. The informal meeting is now resumed. 
During the suspension of the meeting I telephoned to 
Mr. Halley (General Counsel) in Los Angeles and told 
him of Mr. Godehn’s request for an assurance that any 
statement given today could not be used hereafter in 
any criminal proceeding. I told him also that I did not 
believe either he or I had the power to grant any such 
assurance. Mr. Halley agreed with me and then spoke 
to Mr. Godehn on the telephone while I was also on the 
wire. Mr. Halley repeated the statement to Mr. 
Godehn that we had no authority to grant such an 
assurance. Subsequently there was a discussion off the 
record and it is my understanding that, as a result of 
that, the gentlemen of the Sun Times are prepared to go 
ahead and to answer questions which I will put relating 
to the incident of the Gilbert testimony. I have no 
objection whatever to your putting any claim or legal 
statement concerning immunity on the record but I do 

* “Mr. Field. * * * If you have the authority to summon us here, it would 
seem to me that you had authority to take a stand on this immunity issue. 
Mr. Burling. No. I have authority to telephone to your attorney and to tell 
you, that is. tell him. that the Committee, acting through me, would like to 
see you and ask some questions about the facts. But, for example, if the 
Attorney General should decide the crime of impersonating a Federal Officer 
had been committed, there is nothing that I know of which an employee of 
a Senate Committee can do to grant the proposed defendant immunity. If 
you mean that I have the authority to say that this transcript would not 
be admissible against you— * * * I am not aware that the question of 
whether something is admissible or not is one for the negotiation of the 
parties. It would seem to be a question of law” (R. 12-13). 
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not think I can, and I do not, give you any assurance 
with respect thereto. 

Mr. Godehn. It is our desire to cooperate with the 
Senate Committee and to make available to it a com¬ 
plete statement of fact. Notwithstanding the opinion 
of Mr. Halley and Mr. Burling as to their lack of power, 
we have decided to proceed with the taking of testimony 
but we reassert the claim of immunity previously ma de 
and the testimony will be given with the belief on our 
part that our claim of immunity will be recognized in 
the event of any subsequent proceeding, even in the 
absence of any assurance by counsel that it will be so 
recognized [R. 14^15; emphasis supplied]. 

From the first counsel for appellee had made it clear that 
no privilege against self-incrimination under the Fifth Amend¬ 
ment was claimed, but merely the statutory partial immunity. 4 

Thereupon appellee, not under oath, answered detailed ques¬ 
tions of Mr. Burling (R. 15 et seq.) and of his own counsel 
(R. 32-34). When an objection was interposed to one ques¬ 
tion, Mr. Burling stated “I won’t press it. There is certainly 
no compulsion to answer it” (R. 31). 

Appellee admitted that on November 1, 1950, representing 
himself as a new office manager of the Committee, he tele¬ 
phoned the Committee’s reporter requesting the transcript con¬ 
taining the Gilbert testimony (R. 18, 16). He arranged with 
the Committee’s receptionist to take messages for him, to avoid 
detection through any confirmatory telephone call (R. 20, 21). 
Picking up the transcript, he returned to Chicago by plane, 
arriving in the afternoon (R. 24, 26). 

Chicago papers were alerted that night that this confidential 
transcript had been purloined (R. 39). The testimony was 
printed early the next morning in the Sun Times, the publisher 
agreeing with appellee that it was a “case of the end justifying 
the means” (R. 33, 34, 49). 

4 “Mr. Godehn. * * * By making that claim of immunity, I do not admit 
by inference that the Chicago Sun Times has violated any law of the United 
States or that they have done anything in contempt of the Senate of the 
United States or its committee” (R. 11). 
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As a result, a two-count indictment was filed charging ap¬ 
pellee with acting as an employee of the United States (count 
one), and with obtaining the transcript by virtue of his pre¬ 
tended character (Count two, R. 1). 

Appellee moved to dismiss the indictment on the ground, 
among others, that his statement to counsel was privileged and 
that its use before the grand jury resulted in an indictment 
based on incompetent evidence" (Point 4, R. 3). 

On January 23, 1953, the court (McLaughlin, J.), having 
heard argument, granted “defendant’s motion to dismiss the 
indictment” (R. 7). 

A rehearing was granted on appellant’s motion to which was 
attached a copy of the transcript of the conference with Com¬ 
mittee counsel (R. 8, 78; Govt. Ex. 1, R. 10). 

The court overruled the motion, embodying its reasons in a 
“Memorandum and order, filed March 23, 1953 (R. 51). The 
order was based on the conclusion of the court that appellee’s 
statement was ‘testimony given by a witness before * * * any 
committee of either house’ ” and hence immunized (R. 53). 

STATUTES INVOLVED 

Rev. Stat., § S59 (1875), as codified, 62 Stat. 833 (1948), 
18 U. S. C., § 34S6 (Supp. 1952): 

No testimony given by a witness before either House, 
or before any committee of either House, or before any 
joint committee established by a joint or concurrent 
resolution of the two Houses of Congress, shall be used 
as evidence in any criminal proceeding against him in 
any court, except in a prosecution for perjury committed 
in giving such testimony. But an official paper or rec¬ 
ord produced by him is not within the said privilege. 

18 U. S. C., § 912 (Supp. 1952): 

Whoever falsely assumes or pretends to be an officer 
or employee acting under the authority of the United 
States or any department, agency or officer thereof, and 
acts as such, or in such pretended character demands or 


a Compare the motion (It. 3) with the hearing (It. 6S). This was made 
abundantly clear in appellee’s two memoranda of points and authorities. 
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obtains any money, paper, document, or thing of value, 
shall be fined not more than $1,000 or imprisoned not 
more than three years, or both. 

STATEMENT OE POINTS 

The trial court erred in forbidding the use in a criminal trial 
of an unsworn statement given by a person appearing volun¬ 
tarily before counsel to a congressional committee, where the 
interrogator explicitly disclaimed authority even to compel 
attendance. 

SUMMARY OF ARGUMENT 

The partial immunity statute, in terms, does not forbid the 
use in a criminal trial of an unsworn statement given by a 
person appearing voluntarily before congressional committee 
counsel. The rule applies for a stronger reason where, before 
the statement was given and during its course, the power even 
to compel attendance was explicitly disclaimed by the inter¬ 
rogator. 

The cases involving the statute have uniformly instanced 
congressional exercise of the power of testimonial compulsion. 
The power to dispense is vested by the statute in the com¬ 
mittee, not its employees. This is confirmed by legislative 
history. 

The statute itself has been held an anomaly whose policy 
has evaporated. Therefore, there is no excuse in law or on 
the record for going outside its literal terms to uphold 
immunity. 

ARGUMENT 

I. Extending partial immunity to statements to congressional 

counsel contravenes the plain words and legislative history 

of the statute 

Under Section 859, Revised Statutes, 6 the partial immunity 
section applies only to “testimony given by a witness before 
either House, or before any committee of either House * * * ’ 
[Emphasis supplied.] 


* Kiev. Stat. 8 $59 (1875), as codified, 62 Stat. $33 (1948), IS U. S. C., § 3486 
(Supp. 1952). 
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From a literal reading of the section, therefore, the first re¬ 
quirement is appearance before a congressional committee as 
such. 

A second condition of the grant of immunity is “sworn” 
testimony. “The w’ord ‘testimony’ or ‘to testify’ implies the 
usual preliminary qualification of taking an oath to speak the 
truth. Such an implication is so reasonable and well under¬ 
stood among lawyers and legislators that we would do violence 
to common intelligence to impute to Congress any other inten¬ 
tion in the legislation in question.” Edelstein v. United States, 
149 Fed. 636, 640 (C. A. Sth 1906). 

The requirement of an oath is further indicated by the lan¬ 
guage of the exception in the section, “except in a prosecution 
for perjury committed in giving such testimony.” In any event 
the whole act must be regarded. 7 

The other sections 8 not only contemplate administration of 
an oath, but a third requirement, appearance pursuant to sub¬ 
poena or other summons “by the authority of either House.” 

The Senate followed the statute in delegating its power of 
compulsion. The resolution 9 requires “a quorum for the pur¬ 
pose of taking sworn testimony” to consist of members of the 
committee or subcommittee. The power “to require by sub¬ 
poena or otherwise the attendance of * * * witnesses * * * 
to administer oaths, to take * * * testimony” is granted to 
the “committee or any duly authorized subcommittee.” 

It thus emerges that for immunity to arise (1) a witness must 
appear before a congressional committee as such; (2) pursuant 
to subpena or other summons; (3) and give sworn testimony. 

The trial court, as indicated in its memorandum opinion, 
was “not persuaded that an oath or subpena is necessary” to 
cause testimony under Rev. Stat. § 659 “to be included within 
the ambit of the immunity safeguard,” citing Sinclair v. United 

1 United States v. Bar sky. 72 F. Supp. 16T> (D. C. Dist. Col. 1947), affirmed, 
S3 U. S. App. D. C. 127, 1G7 F. 2d 241 (C. A. D. C. 1947), cert, denied, 334 
U. S. 843 (1948). 

* Rev. Stat.. §§ 101, 102, 103, 104, as amended. 2 U. S. C.. §§ 191. 192, 193, 
194 (1940). 

•Sen. Res. No. 202. Slst Con-., 2d Sess. (1950). 
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States, 10 279 U. S. 263 (1929); United States v. Armour & Co., 
142 Fed. 808 (D. Ill. 1906); Wigmore, Evidence (3d ed. 1940) 
(R. 52). 

The Armour case and the treatise relied on by the court be¬ 
low hold only that where the individual stands before an ad¬ 
ministrative officer or a tribunal empowered by statute to com¬ 
pel his presence and administer an oath, a summons is super¬ 
fluous and an oath may be waived. “I am clearly of opin¬ 
ion * * * that the subpoena is a useless and superfluous thing 
after the tribunal and the witnesses are together.” United 
States v. Armour & Co., 142 Fed. 808, 825 (D. Ill. 1906); S 
Wigmore, Evidence § 2282 (3d ed. 1940). Immunity arises, 
say these authorities, only where there is power to compel. An 
intent to exercise this power is to be immediately deduced from 
the u very session of the tribunal.” Ibid. 

It follows that voluntary appearance, not under oath, indi¬ 
cates the absence of power to compel where, as here, the au¬ 
thority to compel attendance and testimony is expressly dis¬ 
claimed. 

This is not to abandon the contention that the element of 
sworn testimony has independent significance. That the im¬ 
munity becomes operative only upon sworn testimony is or¬ 
dained by the statute and is explicit in the Senate s grant of 
power to the Committee. The court in the Armour case ad¬ 
verted at length to the broad statutory powers conferred upon 
the administrative officer concerned. Here the statute does 
not grant nor does the resolution seek to confer upon a com¬ 
mittee employee the power to administer oaths and compel 
testimony. Further the Committee’s assistant counsel dis¬ 
claimed any such power before appellee gave his statement. 

There is no basis in the legislative history, to justify the 
extension of the statutory immunity to statements other than 
testimony before congressional committees as such. 


10 The Sinclair case is inapposite. Although appellant claimed “that there 
was no proof * * * that he was legally summoned or sworn * * this 
contention was based on an asserted failure of the Senate to extend the 
power of members of the committee to summon and swear witnesses. Id. 
at 291, 2S7, 29."). 299. The attack, therefore, was on the validity of the oath 
and process. No question of immunity arose. 
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The section was first enacted in 1S57 as part of legislation 
designed “more effectually to enforce the Attendance of Wit¬ 
nesses on the Summons of either House of Congress, and to 
compel them to discover Testimony.” 11 Stat. 155 (1S57). 
It was amended in 1S62. 11 The member reporting the bill from 
the House Committee on the Judiciary described it as relating 
to the “testimony of witnesses examined before either house 
of Congress, or by a committee of either House * * *. Cong. 
Globe, 37th Cong., 2d Sess. 364 (1862). The discussion related 
only to formal meetings of committees. Ibid. 

II. Extending partial immunity to statements to congres¬ 
sional counsel would lead to a result unintended by the 
Congress 

The trial court going outside the literal language of the stat¬ 
ute, equated “ ‘testimony given by a witness before * * * any 
committee of either House’ ” with statements to counsel (R. 
52, 53). Approval of the extension of the legislative immunity 
statute to the facts in this case would be to reach a result un¬ 
intended by the Congress. 

It will be recalled from the statement of facts that the Com¬ 
mittee's assistant counsel characterized the meeting at which 
appellee made admissions as an informal conference. This is 
amply corroborated. There was no hearing of the Committee, 
no member thereof being present. 1 * Nor was appellee a wit¬ 
ness at that meeting, the terms “witness’’ and “testimony” as 
used in Section S59, Revised Statutes, connoting the issuance 
of a subpoena or other summons and the administration of an 
oath. 

At the outset, appellee through counsel, announced that his 
appearance was voluntary , in response to counsel’s telephoned 
request, and that no privilege against self-incrimination was 
claimed. 


n 12 Stat. 333 (1S62). As originally enacted the section provided for 
complete immunity under certain circumstances as well as for a partial 
immunity, forbidding use of testimony. Iieeause criminals had volunteered 
to testify in order to secure complete immunity, the amnesty provision was 
eliminated. 

15 Argument one, supra. 
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The extent of Committee counsel’s authority being ques¬ 
tioned, he replied that his authorization was only to telephone 
counsel and ask some questions about the facts. Committee 
counsel informed appellee, before the latter had made any 
statement, that he was “not testifying at all.” 

Request was made that the Committee be contacted in Los 
Angeles and the assistant counsel for the Committee attempted 
to reach the Chairman. Failing in this, there w*as a three-party 
telephone conference between the chief counsel in Los Angeles, 
the assistant counsel of the Committee, and appellee’s lawyer. 

In the telephone conference, the Committee’s chief counsel 
advised appellee’s attorney that he had “no authority to grant 
* * * an assurance” “that any statement * * * could not be 
used hereafter in any criminal proceeding” (R. 14). 

Thereupon, counsel for appellee stated, “It is our desire to 
cooperate with the Senate Committee and to make available to 
it a complete statement of fact. Notwithstanding the opinion 
of Mr. Halley and Mr. Burling as to their lack of power, we have 
decided to proceed with the taking of testimony but we reassert 
the claim of immunity previously made * * * even in the 
absence of any assurance by counsel that it will be so recog¬ 
nized” (R. 14, 15). 

After the suspension for the foregoing purpose, and before 
appellee made his statement, assistant counsel referred again 
to the proceedings as an “informal meeting” and was not cor¬ 
rected (R. 14). 

Appellee thereupon answered questions of assistant counsel 
and of his own lawyer, not under oath. In the course of the 
questioning he was reminded he was not under compulsion. 

The court below held appellee’s claim of privilege immaterial. 
But the Armour case, relied on, holds this to be merely an effect 
flowing from the convoking of a tribunal or the actual presiding 
of an administrator clothed with statutory power. 13 Id. at 822- 
824. 


“The trial court also cited (R. ~>2) United Staten v. Monia, 317 U. S. 424 
( 1 D 43 ) (complete amnesty statute; authority of tribunal unquestioned). 
This case must he restricted to the particular statute involved. United 
States v. Bryan. 33!) U. S. 323, 337, n. 3G (I9f>0). Further, the courts have 
consistently viewed the privilege provided by Section S59, Revised Statutes, 
to he only ns broad as the compulsion to give incriminatory testimony and no 
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To cite this authority is to beg the central question, because 
the statutory grant of power was not conferred on a mere em¬ 
ployee. Counsel, in the absence of any Committee member, 
could no more conduct a Committee hearing than could a law 
clerk conduct a court session. Appellant could not possibly 
have been held in contempt of Congress had he refused to 
appear, or having appeared, refused to remain. 14 

Of more significance than the claim of immunity was the fact 
that under the circumstances (voluntary appearance before an 
employee) appellee was forced to challenge the authority of the 
interrogator. 

Where existence of the power to dispense is controverted, of 
necessity a claim of immunity must accompany the challenge. 

Therefore, the principle strongly applies that not only must 
immunity be claimed but there must be also a ruling “over¬ 
riding the claim and requiring an answer.” 8 Wigmore, Evi¬ 
dence § 22S2 (3d ed. 1940). 

The application of these principles to appellee’s conduct 
before the assistant counsel achieves a just result. Appellee 
was represented by able counsel. Any authority or desire to 
compel testimony was disclaimed. Prior to the giving of the 
statement the interrogator cooperated with appellee in the 
latter’s unsuccessful attempt to get a ruling from the Com¬ 
mittee requiring him to answer. 

Not only was the statement voluntary in law, but in fact 
as the record amply illustrates. Appellee’s crime was secret 
but its fruit, publicity, served to identify appellee within hours 
after its commission. 

The result of the crime was a serious impediment to a peri¬ 
patetic committee, engaged in taking testimony in executive 
session on matters incidentally involving local issues in the 
cities on its circuit. 

broader. May v. United States, 84 U. S. App. D. C. 233, 175 F. 2d 994 
(C. A. L>. C. 1949). cert, denied, 338 U. S. S30 (3949) Thus, at least since 
its amendment in 1802, the statute has been limited to cases of self-incrimi¬ 
nation resulting from congressional exercise of its power of testimonial 
compulsion. E. g.. United States v. Bryan, supra; United States v. Barsky, 
note 7 supra. 

H - U. S. ('., § 192 (1946). Corn pare United States v. Bryan, 339 V. S. 323, 
332 n. 8 (1950) with 338 U. S„ 84, 92, 93 (1949) Christoffel v. United States, 
(dissenting opinion). 
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It is conceded that appellee’s appearance was voluntary. 
It may not be disputed that he reiterated to the assistant coun¬ 
sel his desire to give a statement. That he gave his statement 
without being compelled to do so indicates it was voluntary, 
impelled by the very flagrancy of his own conduct. 1 * 

The statute was not designed “to enable guilty persons to 
escape 1C prosecution by testifying voluntarily.” 

To justify its departure from the literal words of the partial 
immunity statute, the trial court (R. 53) relied on United 
States v. Bryan, 339 U. S. 323 (1950). But it is significant that 
in that case the Court went outside the statute to strike down 
the immunity not to uphold it. Extensively reviewing legisla¬ 
tive history, the Court did not recognize as immunized testi¬ 
mony given before a House committee “Despite the fact that 
the literal language would encompass” such testimony. Id. at 
338. The Court would not reach a result which “is contrary to 
the congressional intent and leads to absurd conclusions.” 
Ibid. 

In failing to recognize the quality of immunity in the testi¬ 
mony in the Bryan case, the Court noticed that the “continued 
existence of R. S. § S59” is an “anomaly” because it “was a 
constituent part of an immunity ‘bargain’ declared invalid in 
the Counselman case.” Id. at 337. Like the statute in the 
Counselman 17 case until its repeal, it remains “on the statute 
books * * ‘a shield to the criminal and an obstruction to 
justice’.” Id. at 336. 

When the policy of a statute has evaporated, it would seem 
axiomatic that the letter of its remains should not be extended 
to include areas not embraced in its liberal terms nor contem¬ 
plated in its legislative history. The Court, on this record, 

15 The immunity contention below was frivolous. In reply to questioning 
by the court, appellee represented that the quantum of the (lovernment’s 
evidence, prescinding from the statement given to Committee counsel, was 
insufficient (It. 64-65). It had not then been noticed by the prosecution 
that much prior appellee had made a complete confession in a magazine 
article. Ray Brennan, Kefauver in Chicago, 55 True Detective 38, 81 (Au¬ 
gust 1951). 

^ May v. United States. 84 U. S. App. D. C. 233, 240, 175 F. 2d 994, 1001 
(C. A. D. C. 1949), cert, denied. 338 U. S. 830 (1949). 

"Counselman v. Hitchcock. 142 U. S. 547 (1892). 


280080—53 


3 




14 


should not hold that the power of granting partial imm unity 
resides in persons without authority even to compel attendance. 

CONCLUSION 

In view of the foregoing, it is respectfully submitted that 
the order of March 23, 1953, should be reversed. 

Leo A. Rover, 

United States Attorney. 
Lewis A. Carroll, 

Frederick G. Smithson, 

John D. Lane, 

Assistant United States Attorneys . 
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1 United States District Court for the 

District of Columbia 

Holding a Criminal Term 

Grand Jury Impanelled November 3, 1952. Sworn in on 
November 4, 1952. 

Criminal No. 1816-52, Grand Jury No. Orig., Vio. 18 U. S. C. 912 

The United States of America 

v. 

Ray Brennan 

Filed in open court December 3,1952. Harry M. Hull, Clerk. 

The Grand Jury charges: 

On or about November 1, 1950, within the District of 
Columbia. Ray Brennan, with intent to defraud the Alderson 
Reporting Company, falsely pretended to be an officer and 
employee acting under the authority of the United States, 
namely. Office Manager of the Senate Special Committee to 
Investigate Organized Crime in Interstate Commerce, and 
falsely took upon himself to act as such, in that he falsely stated 
that he was the Office Manager of the Senate Special Com¬ 
mittee to Investigate Organized Crime in Interstate Commerce, 
and by that false representation attempted to obtain a tran¬ 
script of the testimony of Dan Gilbert given before the Senate 
Special Committee to Investigate Organized Crime in Inter¬ 
state Commerce. 

SECOND COUNT 

On or about November 1, 1950, within the District of Co¬ 
lumbia, Ray Brennan, with intent to defraud the Alderson 
Reporting Company, falsely pretended to be an officer and 
employee acting under the authority of the United States, 
namely, Office Manager of the Senate Special Committee to 
Investigate Organized Crime in Interstate Commerce, and in 

(17) 
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such pretended character demanded and obtained from the 
Alderson Reporting Company a transcript of the testimony of 
Dan Gilbert given before the Senate Special Committee to 
Investigate Organized Crime in Interstate Commerce, property 
of the Alderson Reporting Company, of the value of about 
Fifteen dollars. 

***** 

3 Filed December 19,1952. Harry M. Hull, Clerk. 

* * * * * 

Motion by defendant to dismiss the indictment 

The defendant moves that the indictment be dismissed on 
the following grounds: 

1. This indictment, charging personation of a federal em¬ 
ployee, is invalid because returned by a Grand Jury a majority 
of whose members are Federal employees. 

2. The first count of the indictment is duplicitous because it 
charges tw’o commissions of the same offense. 

3. The second count of the indictment is duplicitous because 
it charges two separate and distinct offenses. 

4. The connection of the defendant with the offense charged 
in the indictment is based on a statement before the Senate 
Special Committee to Investigate Organized Crime in Inter¬ 
state Commerce, which statement cannot be used in a criminal 
proceeding under IS U. S. C., § 34S6. 

6 Filed January 22, 1953. Harry M. Hull, Clerk. 

***** 

Opposition to defendant’s motion to dismiss indictment 

Comes now the United States by its attorney, Charles M. 
Irelan, United States Attorney in and for the District of Co¬ 
lumbia, and respectfully moves this Court that defendant’s 
motion to dismiss the indictment in this matter be denied for 
the reasons set forth in the attached memorandum in opposi¬ 
tion to defendant’s motion. 
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Wherefore, the premises considered, it is respectfully moved 
that this honorable Court deny defendant’s motion. 

***** 

7 Filed January 23, 1953. Harry M. Hull, Clerk. 

***** 

On this 23d day of January 1953 came the attorney of 
the United States; the defendant in proper person and by his 
attorney Thomas Lefevre, George B. Young, Esquire; where¬ 
upon the defendant’s motion to dismiss the indictment, coming 
on to be heard, after argument of counsel, is by the Court 
granted. 

The defendant is discharged from further custody in this 
case. 

***** 

8 Filed February 20 1953. Harry M. Hull, Clerk. 

***** 

Motion of the Government for rehearing of defendant's 

motion to dismiss 

Comes now the United States by its attorney, Charles M. 
Irelan, the United States Attorney in and for the District of 
Columbia, and respectfully petitions this Court to set aside the 
Court’s order of dismissal in the aforesaid action and to grant 
a rehearing of the defendant’s Motion to Dismiss the aforesaid 
indictment for the reason that the defendant never appeared 
before the named Senate Special Committee to Investigate 
Organized Crime in Interstate Commerce as a witness, that he 
was never subpoenaed to testify before that Committee or any 
member of the said Committee or any of its employees, and 
that the statement complained of by the defendant contained 
admissions made at a meeting with members of the Commit¬ 
tee’s staff who were inquiring into the circumstances of the 
defendant’s procurement of a transcript of testimony given by 
the witness, Dan Gilbert, in an executive session of the afore¬ 
said Committee. 

***** 
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10 Govt. Ex. 1 
Transcript of Conference 

Filed February 20,1953. Harry M. Hull, Clerk. 

Place: Room 900, Special Committee to Investigate Organ¬ 
ized Crime in Interstate Commerce, HOLC Building, First 
Street and Indiana Ave. NW., Washington, D. C. 

Date: November 16,1950,2 p. m. 

Steno: F. Lustick. 

Present: John L. Burling, Alfred M. Klein, Assistant Coun¬ 
sel; Marshall Field, Jr., publisher and editor, Chicago Sun 
Times; Milburn P. Akers, executive editor, Chicago Sun Times; 
Ray Brennan, reporter, Chicago Sun Times; Paul M. Godehn, 
counsel for Chicago Sun Times and Marshall Field, Jr., Mil- 
burn Akers and Ray Brennan. 

Mr. Godehn. My name is Paul M. Godehn, 231 South 

LaSalle Street, Chicago. I appear here today, Mr. Burling, in 
the capacity as attorney for the Chicago Sun Times and also 
as attorney for Marshall Field, Jr., the editor and publisher of 
the Sun Times; Milburn P. Akers, executive editor, and Ray 
Brennan, reporter. Our appearances are voluntary appear¬ 
ances. We are not here in response to subpoenas but as a result 
of a telephone request I received a few days ago from Mr. 
Burling. He advised me he wanted to examine the reporter, 
Mr. Brennan, and also the editor who was responsible for mak¬ 
ing the decision to publish the testimony of Captain Gilbert, 
and I agreed with Mr. Burling that I would produce in Wash¬ 
ington the three parties who are here today. W’e, of course, 
have no information as to what use will be made of the tran¬ 
script being prepared this afternoon or as to whether any accu¬ 
sation will be made against the Chicago Sun Times or any of 
its officers or employees. Under those circumstances, I 

11 feel that it is my duty as an attorney for these parties 
to make a claim of immunity. I accordingly assert on 

behalf of the Chicago Sun Times and its officers and employees, 
and particularly, Mr. Field, Mr. Akers and Mr. Brennan, a 
claim of immunity from prosecution based upon any questions 
which may be put or answers which may be given this after¬ 
noon. By making that claim of immunity, I do not admit by 
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inference that the Chicago Sun Times has violated any law of 
the United States or that they have done anything in contempt 
of the Senate of the United States or its committee. With this 
understanding I am perfectly willing to have these three wit¬ 
nesses, or any of them you desire, examined and they are pre¬ 
pared to answer any competent and relevant inquiry. 

Mr. Burling. I am not quite clear what you think the under¬ 
standing is. I have no authority or capacity to confer immunity 
upon anyone, assuming that such persons otherwise are subject 
to prosecution. 

Mr. Godehn. I realize that, but I think you can recognize, 
and the record will show, that the testimony was given under 
a claim of immunity. 

Mr. Burling. I do not have any understanding with you 
whatever regarding immunity because I do not believe that, 
even if I wanted to, I could possibly confer any immunity on 
anyone. 

Mr. Godehn. No, I do not ask you affirmatively to grant 
immunity but I do want a record that will show that the testi¬ 
mony to be given this afternoon was given under a claim of 
immunity. I think the record shows that. 

12 Mr. Burling. If the record is satisfactory now from 
your standpoint, it is satisfactory from mine provided it 
shows that I haven’t said anything to you with respect to im¬ 
munity except that I don’t think I can confer it. 

Mr. Godehn. In other words, my position is this: I think 
this transcript this afternoon should not be used in subsequent 
proceedings as proof. If there is to be any subsequent pro¬ 
ceeding, then the proof should be adduced in the usual manner 
without use of this transcript. 

Mr. Burling. I note your observation. Is it agreeable if 
we proceed with the facts? 

Mr. Godehn. Yes. 

Mr. Field. I would like to have it clearly established that 
this transcript is not going to be used against us in a subsequent 
proceeding, Mr. Burling. If you have the authority to sum¬ 
mon us here, it would seem to me that you had authority to 
take a stand on this immunity issue. 
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Mr. Burling. No. I have authority to telephone to your 
attorney and to tell you, that is, tell him, that the Committee, 
acting through me, would like to see you and ask some ques¬ 
tions about the facts. But, for example, if the Attorney Gen¬ 
eral should decide the crime of impersonating a Federal officer 
had been committed, there is nothing that I know of which an 
employee of a Senate committee can do to grant the proposed 
defendant immunity. If you mean that I have the authority 
to say that this transcript would not be admissible against 
you- 

13 Mr. Field. That’s what I mean. 

Mr. Burling. I am not aware that the question of 
whether something is admissible or not is one for the negotia¬ 
tion of the parties. It would seem to be a question of law. 

Mr. Field. I am going to rely on Mr. Godehn’s advice, but 
my own opinion in the matter is that I would not want to 
testify, and I would not want Mr. Brennan to testify, unless 
we have some assurance that this will not be used against us 
in a subsequent proceeding. 

Mr. Godehn. Your desire to obtain the facts can be accom¬ 
plished by receiving testimony under a claim of immunity just 
as well as if it were given without such a claim. 

Mr. Burling. I am perfectly willing to proceed if you will, 
if you think your claim establishes anything. 

Mr. Godehn. I think there should be recognition on your 
part that this testimony was taken pursuant to a claim of 
immunity which I have made. 

Mr. Field. I believe that can only be established by the 
Committee itself. Could I make a suggestion that we take 
a recess and you call the Chairman of the Committee and see 
under what circumstances w*e are testifying here? 

Mr. Burling. You are not testifying at all. 

Mr. Field. Well, I mean- 

Mr. Burling. The difficulty with that is that the 

14 Committee is holding hearings in Los Angeles today. 

Mr. Field. They can be contacted. 

Mr. Burling. I will agree to try. Shall we adjourn? 

Mr. Godehn. May we suspend the record then? 

Mr. Burling. We will go off the record at this point. 
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(Conference resumed at 3:05 p. m.) 

Mr. Burling. The informal meeting is now resumed. Dur¬ 
ing the suspension of the meeting I telephoned to Mr. Halley 
in Los Angeles and told him of Mr. Godehn’s request for an 
assurance that any statement given today could not be used 
hereafter in any criminal proceeding. I told him also that I 
did not believe either he or I had the power to grant any such 
assurance. Mr. Halley agreed with me and then spoke to 
Mr. Godehn on the telephone while I was also on the wire. 
Mr. Halley repeated the statement to Mr. Godehn that we had 
no authority to grant such an assurance. Subsequently there 
was a discussion off the record, and it is my understanding 
that, as a result of that, the gentlemen of the Sun Times are 
prepared to go ahead and to answer questions which I will put 
relating to the incident of the Gilbert testimony. I have no 
objection whatever to your putting any claim or legal state¬ 
ment concerning immunity on the record, but I do not think 
I can, and I do not, give you any assurance with respect thereto. 

Mr. Godehn. It is our desire to cooperate with the Senate 
Committee and to make available to it a complete state- 
15 ment of fact. Notwithstanding the opinion of Mr. Hal¬ 

ley and Mr. Burling as to their lack of power, we have 
decided to proceed with the taking of testimony, but we reas¬ 
sert the claim of immunity previously made, and the testimony 
will be given with the belief on our part that our claim of im¬ 
munity will be recognized in the event of any subsequent pro¬ 
ceeding, even in the absence of any assurance by counsel that 
it will be so recognized. 

Mr. Burling. Very well. If it is agreeable, I would like to 
start with Mr. Brennan. 

Mr. Godehn. That is satisfactory. 

Examination of Mr. Ray Brennan : 

Mr. Burling. Will you state your full name and your 
address? 

Mr. Brennan. Ray Brennan, B-r-e-n-n-a-n, 211 West 
Wacker Drive, Chicago. 

Q. And you are a reporter employed by the Chicago Sun 
Times? 

A. Yes, I am. 
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Q. And generally is it the fact that you covered the activities 
of the Kefauver Committee while that Committee was holding 
hearings recently in Chicago? 

A. That is true. 

Q. Did it come to your knowledge some time ago that Cap¬ 
tain Dan Gilbert had been invited to appear before the Com¬ 
mittee? 

A. Yes, sir. 

16 Q. And were you aware that his appearance was 
before an executive session of the Committee? 

A. Yes, sir. 

Q. Is it correct that on the last day of October 1950 you 
telephoned to Mr. Klein in an effort to secure the release of or 
to secure access to the record of Captain Gilbert’s testimony? 

A. Yes, sir. 

Q. You were in Chicago and you telephoned to him in Phila¬ 
delphia; is that correct? 

A. Correct. 

Q. And you discussed with him whether or not he could 
either give you a copy or let you have access to a copy of the 
testimony?* 

A. In effect, yes. I asked Mr. Klein if he could allow me to 
have the transcript photostated. He replied no. 

Q. Did you not also have a discussion with him concerning 
coming to Washington? 

A. Yes, sir. 

Q. And did he say to you that he would speak to his superiors 
about releasing the Gilbert testimony and that you might call 
him or come to see him in Washington about 1 o'clock the 
next day? 

A. I do not believe—I am fairly positive that Mr. Klein 
said that I do not come to see him in Washington but that 
instead I telephone him in Washington from Chicago. 

17 Q. In any event, you did come to Washington later 
that day : did you not? 

A. Early the next day. 

Q. Was it the morning of November 1? 

A. To the best of my recollection, it was 12: 30 a. m., Novem¬ 
ber 1, Chicago time. 
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Q. Then you flew here? 

A. Yes. 

Q. You went to the Annapolis Hotel? 

A. Yes, sir. 

Q. Registered? 

A. Yes, sir. 

Q. Using your correct name? 

A. Yes, sir. 

Q. And then you were up by 7:30; is that correct? 

A. I wasn’t in bed that night. 

Q. I see. At about 8:30 on the morning of November 1 you 
placed a call to Combs and Alderson; is that right? 

A. My recollection is that it was considerably earlier. I 
thought about five after eight. It might very well be later. 

Q. Do you know to whom you spoke? 

A. Yes, sir. 

Q. Whom did you speak to? 

18 A. I spoke with a man who accompanies the Commit¬ 
tee frequently at hearings outside of "Washington and in 
Washington. I believe that Mr. Klein can give his name. 
He mentioned it. If you could refresh my recollection. 

Q. Didn’t you first speak to one man who then referred you 
to the man you told the story to, a second man? 

A. No, sir. 

Q. You didn’t first speak to a Mr. Stout and then talk to a- 
Mr. Dudley? 

A. Yes, I believe there was a brief conversation with another 
gentleman whose name I do not know, who then referred me 
to Mr. Dudley. I had forgotten that. I am sorry. 

Q. Will you state as fully as you can what you said to 
Dudley? 

A. T told Mr. Dudley my name was Whitney; that I was 
the new office manager for the Kefauver Committee; that I had 
received a telegram from Senator Wiley requesting a transcript 
of Captain Gilbert’s testimony. Mr. Dudley replied that there 
were extra copies of the transcript in the Crime Committee 
offices. I could obtain one there. By this time I had an inkling 
that I recognized the voice. I have been with Mr. Dudley 
here. About that same time Mr. Dudley identified himself as 
being the steno-typist who accompanies the Committee. 
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Q. Did you purport to read the telegram from Senator 
Wiley? 

A. Yes. 

19 Q. You didn’t just tell him you had it, you pretended 
to read it? 

A. That is correct. I pretended that I had confusion, that 
there was a typographical error in the name “Gilbert.” 

Q. And you also intentionally gave the date of the testimony 
wrong, didn’t you? 

A. I believe that I did; yes, sir. If I may insert, things 
moved very fast that morning and if you will at times refresh 
my recollection. I am certain Mr. Dudley is telling the truth. 
I remember very well I did say this. 

Q. What did Dudley say to you? 

A. After telling me first that there would be extra copies 
available but there were copies I could see in the Crime Com¬ 
mittee office, I asked that, provided I was unable to find one 
at the office, whether he would give me an extra copy. Mr. 
Dudley said yes, that that would be arranged, adding that he 
w r as leaving the office some time after 9 o’clock that morning 
and that if I did require the copy from his office I should tele¬ 
phone later and talk with Mr. Ruane, I think his name was. 

Q. That’s right. His first name for the record is Robert F. 
Ruane. 

And your recollection places this first call shortly after 8 a. m. ? 
A. That is the best of my recollection. It may have been, 
as you say, closer to 8:30. 

20 Q. From where did you place this call? 

A. From my room in the Annapolis Hotel. 

Q. What did you do next? 

A. I then telephoned—a time elapsed during which I did 
nothing. I then telephoned the Senate Crime Committee 
office. 

Q. That is to say, the office in which we are now sitting? 

A. Yes, sir. 

Q. How did you obtain the telephone number? 

A. I think from the telephone directory. I beg your pardon, 
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I first called the Department of Justice, thinking that this office 
operated from their switchboard, and I believe the operator 
said to call Republic 7500. Is that this number? 

Q. Yes. Republic 7500. 

A. I think there was an additional phone call. I am quite 
sure that is the way it happened. 

Q. Had you been in this office before? 

A. Yes. 

Q. In Washington? 

A. Yes, several times. 

Q. And you knew there was a receptionist by the front door? 

A. That is correct. 

Q. When you got through to her, what did you say? 

A. I told her my name was Whitney; that I was connected 
with the office of Senator Wiley, of Wisconsin; that I 
21 was in the Senate Office Building, I believe; that I had 
planned to be in the Crime office at 9 o’clock; it was pos¬ 
sible that I would receive a telephone call here. I asked if she 
would inform any callers that Mr. Whitney would be in the 
office to receive any calls at about 10:30. 

Q. Your purpose in doing that, I assume, was to guard 
against the chance that Combs and Alderson would call this 
office and ask about you? 

A. Yes, sir. 

Q. Then you called Combs and Alderson a second time, is 
that right? 

A. Yes, sir. 

Q. To whom did you speak that time? 

A. To Mr. Ruane. 

Q. Will you state what you said to him? 

A. I said, ‘This is Mr. Whitney calling.” To the best of my 
recollection, I began to say that I wanted to see the copy of 
the Gilbert testimony. 

Q. You referred to your earlier talk with Dudley? 

A. Yes, sir; and in giving that explanation, it is my recollec¬ 
tion that Mr. Ruane interrupted me and said yes, that Mr. 
Dudley had informed him about my request. He said that the 
transcript was available and that he would send it to the Crime 
Committee office to me. I replied that I was not at the 
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22 office; it would be convenient for me to come by the 
stenographic agency office and get the copy. He said 

that the copy would be on the desk of the receptionist on the 
third floor of the building occupied by his office. 

Q. Was anything said with relation to the name “Melba”? 
A. No, sir. 

Q. Does the name “Melba” mean anything to you? 

A. No, sir. 

Q. Aren’t you confusing the two calls you had with Ruane? 
Didn’t it happen this way: That first he said he would look for 
the office copy and call you back and then you said that you 
weren’t in your office but that you would call him again? 

A. That is correct; yes, sir. That was with Ruane. 

Q. You had three calls in all with Combs and Alderson? 

A. That is correct. There was a second call in between there. 
Wouldn’t that have been about 9:10, the first call to Mr. 
Ruane? 

Q. One of the calls was thought to be about 9:30, but I as 
not clear as to which one it was. 

A. I think the first one would be 9:10 or 9:15, and the other 
would be ten minutes later. 

Q. Do you now remember that the result of the first con¬ 
versation was that he would try to find the office copy which 
he said was marked up? 

A. He said that he would try to find the marked copy and 
said that it would be a dim copy. 

23 Q. But he suggested calling you, is that right? 

A. Yes, sir. 

Q. And you gave the phone number, did you? 

A. It is possible that I did. I had the phone number avail¬ 
able in my room. I may possibly have. 

Q. And then you called ten minutes later and had a further 
discussion, as a result of which he said it would be at the recep¬ 
tionist’s desk? 

A. Yes, sir. 

Q. Was anything said about billing in the course of this 
second discussion? 

A. That is correct. I asked him about the matter of paying 
for the transcript, whether the Kefauver Committee office 
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would be billed for it and he said yes, that the office would be 
billed, that the Kefauver Committee had not been billed so 
far for any of the material. 

Q. And all of these phone calls were from your room in the 
Annapolis Hotel? 

A. Yes, sir. 

Q. At about what time did you go to the reporters’ office? 

A. There again, Mr. Burling, there is evidently a time dis¬ 
crepancy. To the best of my knowledge, I left the hotel at 
about 9:25,1 should judge, took a taxicab directly—there was 
no delay—from the hotel to the Alderson office, arrived in not 
more than five or six minutes, which would have brought me 
some time, I should say, within a very few minutes after 
9:30 a. m. 

24 Q. Will you describe what you did in the Alderson 
office? 

A. I went to the third floor as I had been directed, saw no one 
there, walked down a long hallway, on each side of which are 
small offices, reaching the end of that hallway I returned. I 
had noticed two men standing in a small office to the left of the 
main door as I entered. I stopped in that doorway and said, 
“Can you tell me where I may find the receptionist?” One 
of the men in the room said that the receptionist was absent. 
He then asked me if I were there to get a package, an envelope, 
some sort of material for Mr. Whitney. I replied that I was. 
He picked up from a desk a manila envelope and handed it to 
me and I left. 

Q. You went from there to the Sun Times Washington office? 

A. No, sir. 

Q. Where did you go? 

A. The Annapolis Hotel. 

Q. You then checked out? 

A. Within a short time. I have relatives in Washington and 
I think I made phone calls to one or two of them. I also called 
Chicago and then packed up and checked out. 

Q. You did go to the Sun Times Office? 

A. No, sir. 

Q. Did you telephone them? 

A. Yes, sir. 
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25 Q. You asked that an airplane reservation be ob¬ 
tained., is that right? 

A. No, sir. 

Q. You said nothing to anyone in the Washington office 
about getting an airplane seat? 

A. I believe that I mentioned to the secretary of the office— 
perhaps it would be more convenient if I recited this conversa¬ 
tion. The secretary is an acquaintance of mine and I called 
her and asked to speak to one of the men in the Bureau, Mr. 
Kent, identified myself- 

Q. Identified yourself by your correct name? 

A. Yes, sir. 

Q. You registered using your correct name? 

A. Yes, sir. 

I asked to speak to Mr. Kent or Mr. Robishaud. The secre¬ 
tary said neither one of them were there. We chatted for a 
moment. She then said that both of the men in the office 
would regret having missed me. I said that I was returning 
by plane as quickly as possible. She inquired whether I had 
space to go back with and it is my recollection that I told the 
secretary that I already had a seat reserved on the airplane. 
In fact, I am rather positive because I had to say that I wouldn’t 
be here to have time to meet the men in the office. 

Q. Had you in fact made a reservation at that time? 

A. Between the time of my returning to the office and my 
telephone call to the Sun Times office, it is my rather 

26 firm recollection that I had made the reservation. 

Q. You said “return to the office.” You mean “return 
to the Annapolis Hotel.” 

A. Yes; the Annapolis Hotel. 

Q. When did you leave Washington? 

A. I think the departure of the flight was 1:30 p. m., Wash¬ 
ington time. I am positive of the arrival time in Chicago. 
That was 3 o’clock, Chicago time. 

Q. Going back, before you left Chicago did you discuss with 
anyone connected with the Sun Times your plans for obtain¬ 
ing the transcript? 

A. Mr. Burling, I can't answer that yes or no. May I say 
that I did discuss with another person on the Sun Times a hope 
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of being able to obtain the transcript. I discussed that with 
Mr. Akers. 

Q. Did you discuss before you left what technique or means 
you might employ to get hold of the transcript? 

A. No, sir. By that I think you mean did I discuss using 
the technique I have just described. 

Q. Yes. 

A. I described no technique of that nature. 

Q. That is, up to the time you left he might have thought 
you were coming in hopes of persuading the Committee to re¬ 
lease the testimony or to permit you to photostat it? 

A. Yes, sir. 

27 Q. Was the telephone call you made to Chicago after 
you obtained the transcript made to Mr. Akers? 

A. There was more than one phone call. There was a phone 
call to the city desk of the Sun Times. Mr. Akers wasn't in the 
office. I obtained his home telephone number and called him 
at his home. 

Q. Did you tell him you had obtained the transcript? 

A. Yes. 

Q. Did you tell him how? 

A. Yes. 

Q. On the phone? 

A Yes. 

Q. I am not sure the record is entirely clear. In the Alder- 
son office you picked up an envelope and walked out with it; 
is that right? 

A. Yes, sir. 

Q. And when you reached the Annapolis Hotel you opened 
the envelope and found it contained the Gilbert testimony; 
is that correct? 

A. Not exactly. I turned my back on the men in the office 
and, as I walked from the office, opened the flap of the en¬ 
velope, withdrew the transcript far enough so that I could see 
the name of Captain Gilbert and the date, and returned it to 
the envelope. 

Q. And the envelope had on it “Mr. Whitney, Senate Crime 
Committee”; is that right? 
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A. It was marked in pencil “Crime Comm.” either “Mr. 
Whitney” or “Whitney.” 

28 Q. With respect to the testimony, is it right that it 
had a cover on it? 

A. Yes, sir. 

Q. And that cover said “Executive Session—Confidential”? 

A. That, or that in substance. 

Q. All right. Now when you reached Chicago you went 
directly to the Sun Times building? 

A. Yes, sir. 

Q. Was Mr. Akers there then? 

A. Yes, sir. 

Q. Did you take the testimony to him? 

A. The testimony was handed to Mr. Akers directly by the 
city editor, Mr. Walsh, in whose hands I had placed it. My 
recollection is that the testimony in the envelope was either 
handed to Mr. Akers by Mr. Walsh or placed on Mr. Akers desk 
by Mr. Walsh. 

Q. Had you read the testimony either in Washington or 
en route to Chicago? 

A. Yes, sir. 

Q. And then when you got back to Chicago you had a dis¬ 
cussion concerning how you got it with Mr. Akers; is that 
right? 

A. Yes, sir. 

Q. Was the question of whether or not it could be published 
in view of the way in which you had obtained it discussed? 

A. It wasn't discussed with me. 

29 Q. What did you do for the rest of that day until the 
Sun Times came out on November 2? 

A. I went to dinner, returned to the office, wrote a story 
which appears on page 3 of the Sun Times of that date. 

Q. That is to say, the story headed “Exclusive, what Dan 
Gilbert told Kefauver at Crime Quiz”? 

A. Yes, sir. 

Q. You wrote this after dinner? 

A. Yes, sir. 

Q. Did you see Mr. Akers again after your first meeting with 
him in the afternoon? 
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A. Yes, sir; I saw Mr. Akers intermittently through the 
evening in the course of doing my job around the office. 

Q. What time did you get to his office? 

A. I did a lot of traveling that day. I should say that—if 
Mr. Akers concurs—maybe his memory is better than mine—it 
should have been 4:30 or a quarter to 5. 

Q. Either before or after dinner did Mr. Akers tell you that 
he had learned from Mr. Halley that the fact that the Gilbert 
transcript had been taken by an unauthorized person had been 
discovered? 

A. Yes, sir. May I correct myself there, please? I do 
not recall that Mr. Akers told me he had talked to Mr. Halley. 
I recall that Mr. Akers told me that someone in the Sun Times 
office had talked with Mr. Halley. 

30 Q. There is one detail I forgot. After you got back 
to the Annapolis Hotel with the transcript, did you again 
call this Committee? 

A. Could you refresh my mind as to wffiat that call could be 
about, sir? 

Q. Someone called this office about 10:30 and asked if Mr. 
Whitney was in. 

A. That was earlier, sir. 

Q. It was? Will you state when it was? 

A. Immediately after 9 o’clock, a minute or two after 9 
o’clock, I should say. 

Q. I take it w’as after you had first called and left the 
message? 

A. That is correct. 

Q. Did you disguise your voice or something? 

A. No, sir. 

Q. You weren’t disguised in any wray when you went to the 
Alderson office, were you? 

A. No, sir. 

Mr. Klein. When you got to the Alderson building at 306 
Ninth Street, did you walk up the steps or did you go up in 
the elevator? 

A. In the elevator. 

Q. Did you ask the elevator boy to wait for you? 

A. If I did, it escapes my memory now. I am positive that 
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he did not wait for me, because I know—it was a rather minor 
detail with me—it seems I recall ringing the button for the 
elevator and being- 

31 Q. And being a little harsh w’ith the boy when he 
arrived? 

A. I recall that I was feeling rather good at that time and 
I exchanged some pleasantry with him—nothing harsh. 
Maybe he thought it that way. I may have said, “Where 
have you been? Out to lunch?” It wasn't meant to be harsh. 
Q. How long did the whole thing take? 

A. Inside the office? 

Q. Yes. 

A. Less than five minutes. 

Mr. Burling. I think I have to ask a couple more questions. 
A. It may be possible that I may be incorrect about that 
conversation with the boy, the elevator boy. I don’t want to 
place him in any jeopardy of getting in trouble. It is some¬ 
thing hazy in my mind. 

Q. It was perfectly clear to you, w^asn’t it, that the character 
WTiitney which you invented would be, if he existed, a Federal 
employee? 

Mr. Godehn. I think that is calling for a conclusion rather 
than a statement of fact. 

Mr. Burling. I won’t press it. There is certainly no com¬ 
pulsion to answer it. 

Q. If you care to, I would be glad to give you an opportunity 
to make any statement as to how r you reconcile the events of 
November 1 in which you took part with your standards of 
ethics as a newspaperman. If you don’t want to answer that, 
don’t, but if you want to have it in the record, here is an 
opportunity. 

32 Mr. Godehn. I don’t know that there is any code of 
ethics to measure it by. There isn’t any newspaper 

association that has formulated a code of ethics, is there? 

A. Not to my knowledge, sir, but if you have no legal objec¬ 
tions I would like to answer it. I regard it as completely within 
the ethical standards of journalism anywhere. I regarded it 
as my duty as a matter of public service to obtain the document. 
Q. All right. Is that the end of your statement? 
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A. Yes, sir. 

Mr. Klein. Did you pay any sums of money to anybody 
whomsoever to obtain this document? 

A. No, sir; I did not. 

Q. And, to your knowledge, did the Chicago Sun Times pay 
any money to anybody whomsoever to obtain this document? 

A. To my absolute knowledge, the Sun Times did not. 

Mr. Burling. Mr. Akers, will you first give your full name 
and address? 

Mr. Godehn. May I ask a few questions? Do you recall 
the date upon which Captain Gilbert testified in Chicago? 

Mr. Brennan. October 17, 1950. 

Q. Was he then a candidate for public office? 1 

A. Yes. 

Q. When was the election to be held? 

A. The first Monday after the first Tuesday in No¬ 
vember. 

33 Q. November 7, isn't it? 

A. November 7. 

Q. For what office was he seeking election? 

A. Sheriff for Cook County, Illinois. 

Q. Was there a good deal of publicity in the Chicago press 
about the election for the office of sheriff? 

A. Yes, sir. 

Q. Was there any publicity about the possible participation 
by Captain Gilbert in gambling activities? 

A. Yes, sir. 

Q. Did that receive rather wide pulicity in the Chicago 
press? 

A. Yes, sir. 

Q. Was there any release of Captain Gilbert’s testimony on 
or about the 17th of October when he testified? 

A. Yes, there was. 

Q. What was the nature of that release? Was it a summary? 

A. It was a summary—a synopsis—a summary of part of his 
testimony. 

Q. Was it of any substantial length? 

A. I wouldn’t be prepared to estimate the number of words. 
At the conclusion of Captain Gilbert’s testimony, a summary 
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was given. I was in the office at the time of this press confer¬ 
ence. A reporter telephoned the message to me and I wrote 
a story about it. 

Q. Was there any publication or release in question and 
answer form of Gilbert’s testimony between the 17th of Octo¬ 
ber and November 2 when it was printed in the Sun 
Times? 

34 A. No. sir. 

Q. Did any member or attorney or employee of the 
Kefauver Committee have any knowledge of what you did 
in Washington on November 1 in obtaining the transcript of 
Captain Gilbert’s testimony? 

A. Any prior knowledge? 

Q. Was any member of the Committee, attorney or employee 
advised by you of what you were doing? 

A. No, sir. 

Q. Did they know anything about it at all? 

A. No, sir. 

Q. Did anyone connected with the Alderson Stenotype Serv¬ 
ice indicate to you by telephone or any other way that they 
had any knowledge that this transcript was being delivered to 
a representative of a newspaper? 

A. No, sir. 

Q. I think that is all. 

Examination of Mr. Milburn P. Akers: 

Mr. Burling. Mr. Akers, will you state your full name and 
address please? 

Mr. Akers. Milburn P. Akers. 325 Third Street, Wilmette, 
Illinois. 

Q. And what position do you hold on the paper? 

A. Executive editor. 

35 Q. W ill you describe very briefly the responsibilities 
of the executives of the paper? What does the city edi¬ 
tor do. what do you do and what does Mr. Field do? 

A. Mr. Field is editor and publisher. I work immediately 
under him and have immediate jurisdiction, subject to the 
editor and publisher, of the news phase of the paper. 
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Q. How has the Chicago aspect of the activities of the Ke- 
fauver Committee been handled in your paper? That is, do 
you supervise it or is it in the city editor’s hands? 

A. I have supervision and jurisdiction over it. Mr. Walsh— 
Karin Walsh—the city editor, has a little more immediate 
jurisdiction than I do. Mr. Brennan works directly under Mr. 
Walsh on the city staff, and Mr. Brennan was assigned to cover 
the Kefauver Committee from almost its inception, that is, 
from the time of its become active around Chicago and else¬ 
where in the country. 

Q. On or about October 17 you were aware that Captain 
Gilbert had testified before the Committee? 

A. I was. 

Q. And toward the end of the month of October did you have 
a discussion with Mr. Brennan about obtaining the entire testi¬ 
mony for publication? 

A. I did at that time and prior to that time. As a matter of 
fact, even prior to Captain Gilbert’s appearance before the 
Committee, we carried an editorial stating that in the opinion 
of the paper such testimony, such facts which might be 
36 adduced by the Committee hearings should be public 
and at the time of Captain Gilbert’s appearance we so 
stated. Subsequent to that, and until November 1, there were 
frequent discussions. I would say, on the news floor between 
various employees and myself as to the great desirability of 
having the testimony and making it public from a public stand¬ 
point inasmuch as Captain Gilbert was a candidate. 

Q. On the last day of October did you have a discussion with 
Mr. Brennan about his coming to Washington? 

A. I did. 

Q. What was the gist of that conversation? 

A. I recall the hour. It was approximately 10 o’clock at 
night. Well, first I called in the city editor and I said, “Is there 
any possibility of us obtaining the Gilbert testimony from the 
Committee?” and we discussed it and he said that Mr. Bren¬ 
nan had. I believe that day, talked to Mr. Klein asking him if 
it were possible to obtain a copy or photostat copy of the testi¬ 
mony. It was also suggested to me that Mr. Brennan thought 
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that if he came to Washington he might be able to talk per¬ 
sonally to, I believe—now in this case I don’t want to say for 
certain—Mr. Klein or some members of the Committee and 
be able to talk to him better under such circumstances than 
over the telephone, and I told the city editor to tell Brennan 
to come to Washington if he wanted to. 

Q. In other words, you had no advance knowledge that Mr. 
Brennan intended to obtain the transcript in the manner 

37 in which he did in fact obtain it? 

A. No advance knowledge of any particular detail. 

Q. By the way, just for the record, you have been in the room 
and have heard Mr. Brennan speak throughout this afternoon? 

A. I have. 

Q. When did you first learn that the Gilbert testimony had 
been obtain in the manner described by Mr. Brennan today? 

A. Sometime the next morning. Before I left home I had 
a telephone call from Mr. Brennan who stated he was in Wash¬ 
ington. He said he had the Gilbert testimony. I said, “Fine, 
how’ soon can you be back in Chicago? And then I said, “How 
did you get it, Ray?” He gave me a very brief synopsis of the 
testimony that he has given here this afternoon. And there¬ 
after I said, “Well, hop a plane and return to Chicago as soon 
as you can.” 

Q. Then when he got back to Chicago that afternoon did he 
come to your office? 

A. I believe I was out of my office that afternoon attending 
a meeting elsewhere in the city. When I returned, Mr. Bren¬ 
nan was standing in the news room and as I walked past him I 
said, “Come on in the office, Ray.” He came in wdth Mr. 
Walsh. I was handed the copy of what turned out to be Cap¬ 
tain Gilbert’s testimony. 

Q. Did you notice on the cover it said “Executive Session— 
Confidential”? 

38 A. I did. 

Q. Did you reach any decision as to what to do with 
this testimony which w T as in your hands? 

A. I did. 

Q. What did you decide to do with it? 

A. I decided it was a matter which certainly should be pub- 
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lished. It was a matter of great public interest. I also real¬ 
ized there was some policy involved and consequently notified 
Mr. Field that I had possession of the testimony. 

Q. Did you tell him how it had been obtained? 

A. To the best of my recollection, I did. 

Q. About what time of day was this? 

A. As a matter of fact, Mr. Burling, I think I had informed 
Mr. Field earlier in the day on the basis of the telephone call 
from Mr. Brennan that we would likely be in receipt of the 
testimony, and so when it arrived he had already been in¬ 
formed. I think that is correct. 

Q. He had been informed not only that Mr. Brennan had 
the testimony but that Mr. Brennan had obtained it as he did? 

A. Frankly, I would say Mr. Brennan summarized the mat¬ 
ter up to that time. Before his return to Chicago I did not 
have the details I was subsequently aware of. 

Q. But the essence of the matter is that he posed as a mem¬ 
ber of this Committee’s staff? 

39 A. I was aware of that as a result of his telephone 
call, and subsequently in more detail. 

Q. Later in the day did you receive a telephone call from 
Mr. Halley? 

A. I didn’t personally. He put a call in to the managing 
editor, Thomas Reynolds. 

Q. Did Mr. Reynolds tell you that day what Mr. Halley said 
to him? 

A. He did. 

Q. Will you repeat the substance of that conversation? 

A. He came in and informed me that Mr. Halley had called 
for the managing editor. He had answered the call. Mr. 
Halley informed him that the testimony of Captain Gilbert 
had been taken from the reporting agency, that he had reason 
to believe that it might be offered for sale to a Chicago news¬ 
paper and that he wished to call attention to the fact that pub¬ 
lication of the document might lead to action of one kind or 
another, that the document was—I believe the term was “con¬ 
fidential” and had been taken in executive session. In general, 
it was a warning against publication of the document if it 
should chance to fall in our hands. 




Q. Did he say anything, so far as you were told, to the effect 
that it was taken by impersonating a Federal officer? 

A. I believe he did. 

40 Mr. Godehn. Of course, Mr. Burling, that question 
assumes that the person impersonated was a Federal 

officer. 

Mr. Burling. No, it doesn’t. I could ask whether Mr. 
Halley said he was Santa Claus. He wouldn’t have to be Santa 
Claus. 

Mr. Godehn. But Santa Claus is a particular individual, but 
a Federal officer is more of a generic term. Is someone who 
worked in Wiley’s office a Federal officer? 

Mr. Burling. I don’t want to debate law with you. You 
seem to be under a misapprehension as to the facts. The im¬ 
personation of someone attached to Senator Wiley’s office was 
here, but the Alderson story was that Whitney was the new 
office manager of this Committee. 

However, what I am trying to find out is what the managing 
editor, using the term loosely, understood. 

Mr. Akers. From what he reported to me, and I don’t re¬ 
member the exact details of the wording—it was a second-hand 
report to me—I understood that Mr. Halley had informed us 
that the document had been obtained in a manner which Mr. 
Halley regarded as, well, at least subterfuge and that Mr. 
Halley was placing us on notice that if the document were to 
reach our hands—and I believe that he indicated that it might 
be offered for sale to us—that we were in peril if we printed it 
and, as I understood it, there was an indication that publica¬ 
tion might result in a contempt citation or something of that 
sort. If the purpose of that question is were we placed on no¬ 
tice by Mr. Halley, I would say yes. 

41 Q. Did you inform Mr. Field of this fact? 

A. To the best of my recollection, yes. 

Q. Who gave instructions for the story which has a headline 
on page one of the edition of November 2 “Exclusive, what Gil¬ 
bert told Kefauver” and then which starts Gilbert’s story in 
Q and A on page 3? 

A. Who gave instructions technically to go ahead and 
print it? 
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Q. Yes. 

A. I did. I told them to go ahead. 

Q. You told the city editor? 

A. Yes. 

Q. And mechanically how does copy of this character get 
printed? 

A. I talked to both Mr. Reynolds, the managing editor, and 
Mr. Walsh, the city editor, and then copy was prepared, I be¬ 
lieve by Mr. Brennan with the assistance of the city desk and 
subsequently the copy desk. 

Q. There may be an objection to this question. I am not 
sure. I will ask it. If you don’t feel like answering it, don’t. 
In view of Mr. Halley’s warning, did you consult counsel in 
connection with this publication? 

A. The answer is no. 

Q. I think the record is a little confused as to when you 
told Mr. Field, if you did, about the manner in which the docu¬ 
ment had been obtained and about Mr. Halley’s phone 
conversation. 

42 A. Well, could I go off the record just one minute? 

(Discussion off the record.) 

Q. I understand that you talked to Mr. Field at various 
times during the day of November 1. 

A. That is correct. 

Q. And that it would be very difficult to sort out the indi¬ 
vidual conversations. 

A. That is correct. 

Q. But did you tell him at some time before the Gilbert testi¬ 
mony was published about how Mr. Brennan had obtained it 
and about Mr. Halley’s phone call to Mr. Reynolds? 

A. I did and in addition, to the best of my recollection, so 
did Mr. Brennan and so did Mr. Reynolds on those two points. 

Q. Was there any discussion between you and Mr. Field and 
Mr. Reynolds as to whether or not the paper could print the 
testimony in view of the manner in which it had been obtained 
and in view of Mr. Halley’s warning? 

A. There was. 

Q. Will you state who said what in that discussion? 

A. To the best of my recollection, I recommended that we 
print it due to the public situation in Chicago and the public 
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service we felt publication would perform. Everyone in the 
session or the conference had similar opinions and a 

43 similar belief that it was a public duty that we were 
called upon to perform irrespective of other considera¬ 
tions, that the public duty was overriding. 

Q. I have here only the final edition for November 2. At 
what time does your first edition come out? 

A. The press starts 6 p. m. 

Q. When is the paper first on the street? 

A. 6 p. m. in the evening. 

Q. It is actually out on the street? 

A. That is the first edition. 

Q. Did the first edition carry that story? 

A. No, sir. 

Q. What is the first edition that did? 

A. What w’e call the Three Star Final. 

Q. That is the one that I show you now? 

A. This is the second edition in which the story appeared. 

Q. What time did the story first appear on the street? 

A. Shortly after midnight. The particular edition you have 
is the one in which the press starts at 3 a. m. 

Q. What w~as the reason for the delay until midnight in pub¬ 
lishing the story? 

A. Primarily the hour at which Mr. Brennan returned to 
Chicago, the time consumed in deciding on its publication 
and the time required to put the material in shape for 
publication. 

44 Mr. Burling. Do you wish to inquire? 

Mr. Godehn. I would like to ask one question. Does 
the November 2 issue of the Sun Times contain a complete and 
accurate copy of the transcript of Captain Gilbert’s testimony? 

Mr. Akers. It does not contain a complete copy of the tran¬ 
script. It is a partial copy. There was considerable extrane¬ 
ous matter—we regarded as extraneous matter. There was a 
question of space and we dropped out what we considered 
extraneous. 

Mr. Godehn. You mean by that that it didn’t bear on the 
public issue involved. 

Mr. Akers. Right. We only printed those parts which we 
thought did. 
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Mr. Field. Mr. Burling, I think that this issue of November 
2 should be identified as an exhibit. 

Mr. Burling. I think that is a good idea. 

(Discussion off the record.) 

Mr. Burling. It is agreed that a copy of the first edition 
containing the story will be furnished the Committee by the 
Sun Times, and will you initial it, Mr. Akers? 

Mr. Akers. Yes, sir. 

Mr. Burling. I think that is all I have to ask you unless 
you wish to make a statement. 

Mr. Godehn. I have no further questions. 

45 Examination of Mr. Marshall Field, Jr.: 

Mr. Burling. Mr. Field, will you give your full name 
and address? 

Mr. Field. Marshall Field, Jr., 211 West Wacker Drive, 
Chicago. 

Q. You are the publisher and editor of the Sun Times? 

A. Yes, I am the editor and publisher. 

Q. And you were generally familiar with the topic of Captain 
Gilbert’s testimony before this Committee? 

A. Yes, I was. 

Q. And you learned at some time on November 1 that Mr. 
Brennan had obtained a copy of the Gilbert testimony from the 
Committee’s reporters by posing as a member of the Commit¬ 
tee’s staff? 

A. That is correct. 

Q. Did you also learn at some time on November 1 that Mr. 
Halley had telephoned Mr. Reynolds and had said, in sub¬ 
stance, that a copy of the Gilbert testimony had been obtained 
by some trick or device by an unauthorized person and that the 
publication of the matter will be in contempt of the Senate? 

A. Yes, I was fully aware of that. 

Q. As publisher, you can control the actions of the paper, 
can you not? 

A. That is correct. I would like to make it clear for the 
record. The decision to publish was mine and mine 
alone. 

46 Q. In other words, you were advised by your senior 
editors but the decision was up to you, is that correct? 
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A. Their advice is in no way binding on me. 

Q. But you were advised by your editors to go ahead and 
publish the story? 

A. I was told that they thought it was a good story and it 
would serve the public interest to print it. 

Q. Didn’t you ask anybody’s advice as to whether it was 
proper or lawful to print a story obtained in this fashion and 
particularly after a warning from the general counsel of the 
Committee? 

A. No, I did not, other than what Mr. Akers has previously 
stated. People mentioned—we discussed it among ourselves 
but I sought no outside advice if that is what you mean. 

Q. No, I meant principally advice from your senior editors. 

A. Yes, as I say, they gave me their advice but it is in no 
way binding. The responsibility for the decision rests on me 
and me alone. 

Q. Do you care to make any statement as to- 

A. Yes, I would like- 

Q. Let me frame the question first—as to what you thought 
on that day as to the propriety of printing a story—not a 
story—of printing the text or the partial text of testimony 
given before a Senate Committee in executive session obtained 
as this was obtained? 

A. Yes. Could I go off the record for one minute? 

(Discussion off the record.) 

47 Mr. Burling. Do you wish to make such a statement? 

A. Please, I would like to. 

Q. Please do so. 

A. In making this decision to print the Gilbert testimony, 
I was in part motivated by the conviction that I was rendering 
a service to the Kefauver Committee as well as to the com¬ 
munity of Chicago. I foresaw disastrous repercussions public 
relationswise for the Committee if this suppressed testimony 
came to light after November 7 and Captain Gilbert had been 
elected. The attitude of the Chicago Sun Times towards the 
Kefauver Committee has always been both friendly and coop¬ 
erative. Captain Gilbert, the Democratic candidate for the 
office of sheriff of Cook County, testified in Chicago before the 
Committee on October 17. A transcript of his testimony was 
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made but it was withheld from public disclosure. A short sum¬ 
mary of what Captain Gilbert said was released but this was 
wholly inadequate in view of the conditions prevailing in Chi¬ 
cago and the great importance involved in advising the voters 
of the facts bearing upon the qualifications of the candidate for 
a critical public job. I felt the electorate was entitled to know 
the facts before and not after election day. 

The Kefauver Committee is engaged in an investigation 
which demands disclosure and not suppression of facts. Dur¬ 
ing the debates on Senate Resolution 202 creating the Commit¬ 
tee, the value of publicity was clearly recognized. Senator 
Kefauver said on the floor of the Senate on May 2, 1950: 

“The press of the nation has served a very great purpose 
4S in calling to the attention of the public through news¬ 
paper articles and editorials the efforts and activities of 
certain alleged criminals and law violators to try to corrupt 
local officials in some cases.” Senator Kefauver further said 
that the object of the Committee would be to obtain facts and 
“If anybody got hurt with the facts, he would just get hurt.” 
Senator Lucas also participated in the debate and said, in part: 
“I want an honest-to-God investigation without politics in¬ 
volved and let the chips fall where they may.” 

I felt that the public interest demanded the complete release 
of the testimony of Captain Gilbert and that the withholding 
of the testimony for a substantial period of time after October 
17 imposed a public duty upon the press. The Chicago Sun 
Times discharged that duty. It printed the testimony of Cap¬ 
tain Gilbert on November 2, which was fifteen days after the 
testimony was given. I believe that it cannot legitimately be 
critized in its action of releasing to the public information 
which, in my opinion, never should have been withheld from 
the public. 

I want to make it perfectly clear that the Kefauver Com¬ 
mittee did not play favorites among newspapers by making it 
possible for the Sun Times to obtain the transcript. The Com¬ 
mittee had nothing whatsoever to do with it. No member or 
attorney or employee of the Kefauver Committee was involved 
in any manner whatsoever in the release of the transcript 
to the Sun Times. Our—I mean the paper’s—attitude 
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49 toward the Committee has not changed. It is engaged 
in an investigation of vital importance and the Chicago 

Sun Times is still anxious to cooperate in every possible way. 

Mr. Burling. Mr. Field, I have no authority to comment 
on your statement. I wonder if you feel like expanding it a 
little to touch one particular aspect that I think isn’t fully 
covered and that is: Regardless of the desirability or non¬ 
desirability of the publication of the Gilbert testimony, the 
paper w’as, after about 4:30 p. m., Chicago time, on notice that 
publication might be a contempt, and apparently all the top 
executives knew’ facts which might or might not, as a conclu¬ 
sion of law, show that it had been obtained through a violation 
of Federal law’. In other words, is it your position that you 
could publish something unlawfully if you could show that, 
aside from that question of lawfulness, it is in the public 
interest? 

Mr. Godehn. That question, I think, calls for a conclusion 
of law. 

Mr. Burling. No; it doesn’t. I framed it specifically- 

Mr. Field. I will answer it, anyw’ay. I was not convinced 
in my own mind that the paper would be in contempt as a 
conclusion of law. I thought it might be. I frankly was will¬ 
ing to run the risk. To put it very baldly, the whole essence 
of this problem to me w’as a case of the end justifying the 
means. 

Mr. Burling. That’s w’hat I w'as getting at. You 

50 felt that the end of getting the testimony published 
justified whatever legal doubts there were as to whether 

a crime had been committed or not. 

A. I was not sure in my own mind either (a) that a crime 
had been committed or that (b) as a matter of law’ the paper 
w’ould be in contempt. I recognized the possibility in both 
cases. 

Q. I do not mean to say that I am sure in my own mind 
in either case. I am sure that the possibility exists, but your 
feeling was that those doubts could be overcome because of 
the importance of publication of this material. 

A. That is correct. 
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Q. I have no further questions unless one of you gentlemen 
wish to add something. 

(Discussion off the record. Conference ended at 4:40 
p. m.) 

51 Filed March 23, 1953. Harry M. Hull, Clerk. 

***** 


Memorandum and order 

The Government has filed motion for rehearing of Defend¬ 
ant’s motion to dismiss the indictment, which latter motion 
was heard and granted by the Court on January 23, 1953. 

The ground relied on by the Government in connection 
with its motion for rehearing is that the immunity claimed 
by the Defendant does not fall within the purview of the lan¬ 
guage of the immunity statute, to wit Section 3486, Title 18, 
U. S. Code, for the reasons that when Defendant gave the testi¬ 
mony, in connection with which the question of immunity 
arises, he was not sworn as a witness and did not testify under 
oath; that he did not appear and testify pursuant to a sub¬ 
poena ; and that he did not give testimony as a witness before 
a Committee of either House of Congress within the terms 
and meaning of the immunity statute. In argument the fur¬ 
ther suggestion was made that the Defendant may not claim 
immunity because no effectual claim of immunity was made 
by Defendant prior to or at the time of the making of his 
statements as to which immunity is claimed, and that no spe¬ 
cific immunity was granted to him by the Government in con¬ 
nection therewith. 

The Court, after having heard the oral arguments of coun¬ 
sel and after having read the briefs filed on behalf of both 
parties, and having considered the authorities cited 
52 therein adheres to its ruling sustaining the motion of 
the Defendant to dismiss the indictment for the reasons 
stated by the Court in sustaining said motion. 

The Court is not persuaded that either an oath or subpoena 
is necessary to cause testimony of the character contemplated 
by Section 3486 to be included within the ambit of the immu¬ 
nity safeguard. U. S. v. Armour, 142 Fed. 808, 822 (1906); 
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Sinclair v. United States, 279 U. S. 263 (1929); Wigmore on 
Evidence, 3rd Edition, 1940, 508, 519. Nor is it necessary, 
in order to make the protection of the statute applicable, that 
immunity be claimed by the witness. Said protection attaches 
as a result of the grant contained in the statute. U. S. v. Monia, 
317 U. S. 424 (1943); U. S. v. Armour, supra. 

The individuals, before whom the testimony herein involved 
was given by Defendant, were authorized representatives of 
the Senate Committee, sitting for the purposes of taking evi¬ 
dence or securing oral statements from witnesses pertaining to 
the subject matter which the Committee was created by the 
Senate to explore. They constituted an arm of the Committee 
and acted for and on behalf of it. The Defendant testified 
freely and voluntarily after having asserted and claimed im¬ 
munity under the statute. The fact that immunity was not 
specifically granted is, in the Court s judgment, immaterial 
since such immunity was granted by the statute and, indeed, 
the individuals purporting to withhold the granting of immu¬ 
nity, while acting cautiously, had no power either to withhold 
or grant immunity, nor, as aforestated was Defendant required 
to assert or claim it. In the Court's opinion the testimony 
given by the Defendant, in the circumstances, comes 
53 within the definition of testimony referred to in Section 
34S6 as “testimony given by a witness before * * * 
any committee of either House.” To hold otherwise, in the 
Court's judgment, would be to subvert the useful purpose of 
the immunity statute. U. S. v. Bryan, 339 U. S. 323 (1950). 

Accordingly, the motion of the Government for Rehearing 
of Defendant's Motion to Dismiss is overruled. 

Charles F. McLaughlin, 

Judge. 

March 23,1953. 

***** 

60 Washington, D. C., 

Friday, January 23,1953. 

The above-entitled matter came on for hearing at 11:40 
o'clock a. m., Friday, January 23, 1953, in the United States 
District Court for the District of Columbia, in the Court House 
in the City of Washington, District of Columbia, 
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Before: Honorable Charles F. McLaughlin, Judge, United 
States District Court for the District of Columbia. 

Appearances: Frederick G. Smithson, Esquire, Assistant 
United States Attorney, on behalf of the United States; 
Thomas V. Lefevre, Esquire, Richard B. Austin, Esquire, 
George B. Young, Esquire, on behalf of the Defendant. 

61 ARGUMENT ON BEHALF OF THE DEFENDANT 

Mr. Young. Your Honor, I understand that there is a mo¬ 
tion by the Government to dismiss the indictment before the 
Court, and if that is correct I would like to speak to the motion. 

Mr. Smithson. No, there is no motion before the Court on 
behalf of the Government. 

62 Mr. Young. May it please the Court, I appreciate the 
pleadings and briefs in this case are substantial, even a 

burden to the Court, but I should like to say at the outset that 
the reason we have filed such pleadings and briefs is that we 
are firm in our conviction that the defendant here has not vio¬ 
lated this statute, and that the Government’s case is founded 
on testimony that is totally immune and absolutely privileged; 
therefore, we believe it incumbent upon us to try to dispose of 
the matter before trial to try to save time and expense for the 
Government and ourselves, and witnesses, and also to have the 
defendant’s case, if he ever goes to trial, in such shape that he 
will be protected. 

I should like to begin my argument this morning with our 
point 2. and leave for discussion later our point 1. or perhaps 
not discuss it at all this morning if the time seems to be running 
short, so may I call attention to page 6 of our points and 
authorities. 

Point 2 is that the first count of the indictment is duplicitous 
because it charges two commissions of the same offense. Now, 
in a sense, this is a technical argument. Your Honor, but there 
are many reasons why it has to be made. 

In the first place, we have to know what we are being tried 
on; in the second place, Federal Rule 8 (a) says that there can 
only be one offense stated in any one count and then, third, and 



50 


by far the most important, of course, if there are 

63 more than one offense in one count the defendant is 
severely limited to plead double jeopardy if the matter 

is brought up later, and I may say, to make that point vivid, 
that so far on the two indictments we have had we have been 
charged with representing to four people making statements to 
no one that we know of, attempting to obtain a transcript, and 
demanding a transcript and obtaining a transcript. 

The Court. Most of your argument now is addressed to 
your contention and your application for a dismissal? 

Mr. Young. Yes, Your Honor, I should have stated. 

The Court. The Court understood that to be the case. The 
Court has examined the file, and in the file you likewise have a 
motion for a bill of particulars. 

Mr. Young. Yes, Your Honor. 

The Court. Now, in a previous hearing a somewhat similar 
situation arose, and there was considerable discussion before 
another Court in this jurisdiction of this matter in respect of a 
bill of particulars. 

Now*, the Court has been reading the authorities and has not 
been impressed w’ith the objection to the indictment as going 
to the essence of the indictment, that is to say, this Court has 
not been impressed that this feature goes to the essence of the 
indictment itself, or its validity, in view of the citations of 
authorities by the Government, but would be interested 

64 in a discussion of the matter of a bill of particulars. 

I assume counsel has examined the authorities sub¬ 
mitted by the Government in opposition to its motion for 
dismissal on the ground of duplicity, and the Court is not 
greatly impressed by them. The Court will state frankly at 
the outset of this matter, believing it w’ell to get to the heart 
of a situation of this sort, that the Court feels that the points 
that are made by counsel for the defendant are worthy of 
consideration in this respect; 

It is contended by the defendant that under the statute, 
that is to say, 18 U. S. C., Section 912, and 18 U. S. C., 3486, 
a situation is presented under this indictment in which the 
defendant is charged with violation of the former statute, that 
he falsely assumed or pretended to be an officer acting under 
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the authority of the United States in violation of that statute, 
but that the evidence or testimony relied upon by the Govern¬ 
ment in support of its claim that the defendant is guilty of 
a violation of Section 1S-912, is evidence which is testimony, 
amounts to testimony given by the defendant as a witness 
before the Committee, the Legislative Committee as such, 
described in Section 34S6. 

The Court takes that to be your position, is that correct? 

Mr. Young. That is correct, Your Honor. 

The Court. In other w’ords, your contention, if the Court 
understands it, is that lacking the testimony given by 

65 the witness before the Committee the Government 
would have no testimony, or no evidence, upon which 

it could rely- 

Mr. Young. That is our position, Your Honor. 

The Court. (Continuing.) To justify a conviction of the 
defendant. You have raised that question on that point and 
have stated in your brief that it is proper, the word you use in 
the last paragraph of your brief, that it is proper for Smithson, 
as an officer of the Court, to communicate this knowledge in 
open court with the Court’s approval, this knowledge being 
the fact as to whether your contention is or is not correct. 

Now, in one of your briefs, the Court believes it is the reply 
brief, it is suggested that without the defendant’s statement 
the Government’s case would be founded on hearsay, and that 
in view of that statement it is demonstrated that the Govern¬ 
ment's case would be founded on hearsay if the defendant’s 
testimony before the Committee w*ere not made available. 

Now, it seems clear to the Court that if the only testimony 
upon which the Government relies is the testimony given by 
the witness before a joint legislative committee of the House 
and Senate, Section 3486 would constitute a bar to prosecu¬ 
tion and that the motion for dismissal of the 

66 indictment would be in order. 

The Court realizes that Grand Jury proceedings are 
secret and that the secrecy of such proceedings goes to the very 
essence of our judicial system. The Court is impressed, how¬ 
ever, with some pronouncements by the Federal Courts to the 
effect that in pursuance of the proper dispatch of criminal 
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cases, where a motion is made going to the heart of an indict¬ 
ment. proper inquiry should be made during presentation of 
that motion as to whether the whole situation presented by 
the motion is such that to cause the case to be tried w’ould 
result inevitably in the dismissal of the prosecution at the time 
of trial. So the Court feels in the circumstances it is not un¬ 
reasonable to inquire of the District Attorney concerning this 
very matter at this time. In other words, the Court is inter¬ 
ested in knowing, in passing upon this motion, whether the 
Government now represents that it has testimony independ¬ 
ently of the testimony given by the witness before the House 
or before the Committee of either House or before a joint 
committee, upon which the Government can state to the Court 
that it relies and is justified in relying on as a basis for prosecu¬ 
tion, and that under those circumstances the provision of Sec¬ 
tion IS U. S. C., 3486, would be nonapplicable. 

67 Mr. Smithson. May it please the Court, my apol¬ 
ogies. I have to conclude, as I understand the motion 
from the defendant's standpoint it was, in effect, to suppress 
the use by the Government during the course of the trial of any 
statement that might have been taken before the Committee, 
and frankly. Your Honor. I do not know, of course, what the 
Government would be able to do as of that time. It is based, 
as I understand the motion to dismiss, to prevent the use of the 
transcript at the trial, if one does exist, alleging it w’as given 
before the Committee. 

I might advise Your Honor, in view of Your Honor’s remarks 
relative, of course, and I am sure you are appreciative of the 
secrecy involved, that a number of witnesses did appear 
before the Grand Jury, that the Government witnesses who 
appeared and testified as to certain oral conversations which 
they had with an unknown person, that the unknown person 
made certain representations to them, that as a result of that 
the witness Dudley did transfer through one of the employees 
a copy of the transcript of the testimony taken before the 
Senate Subcommittee, the Kefauver Committee, as it is known, 
to the defendant. 

Your Honor, the Government is unable at this time to state 
whether or not it can qualify this statement, which it believes 
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it has over the telephone, as possibly the exception to the 
hearsay rule. If it be the Court’s ruling that this 

68 transcript be suppressed, or, in other words, held back 
from use on the proof of it, the Government would 

request the time of the Court to a postponement of the Court 
until 1:30 or 1:40, at which time I will give a definite answer 
as to that. 

The Court. The Court thinks that it would be a saving of 
time if that can be done. 

Mr. Smithson. I appreciate the Court’s feeling. 

Mr. Young. Could I make one suggestion, Your Honor? 

The Court. Just a minute. The Court feels it might result 
in a saving of time if the representative of the District Attor¬ 
ney’s office would respond to the Court’s inquiry. 

Mr. Smithson. I hope Your Honor will understand I have 
every intention to do so. I wish I might respond right now to 
that question, but I do believe, in all fairness, I should be 
permitted to consult with my superiors. 

The Court. Oh, yes. 

Mr. Young. My suggestion was this, which might clear the 
matter up right now; if the transcript of this testimony was 
displayed to the Grand Jury, displayed in any way, or the fact, 
if it was displayed to witnesses in what the Supreme Court 
called in other cases “tainted,” or if it had been furnished with 
this evidence, it is our position that the Government has 

69 no case there. I do not mean to pry into the Grand 
Jury, but perhaps the Court could tell us whether the 

Grand Jury have ever seen this document which w’ould refresh 
their recollection. They would naturally have to have their 
recollection refreshed, this was tw r o years ago. I don’t suppose 
you can recollect a telephone conversation after two years. 

Mr. Smithson. With regard to that, I do not believe the 
Government counsel should be called upon to make that state¬ 
ment. I believe that is going beyond the scope of Your Honor’s 
remarks, and exceeding what would be appropriate on the part 
of Government counsel. 

The Court. The Court is in some agreement with the Gov¬ 
ernment. That would be something, the Court feels, which 
should be considered at the trial, developed from the circum- 
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stances at the trial. The Court’s position is that if the Gov¬ 
ernment, in the prosecution under this indictment, were to 
rely solely on testimony given by the defendant before any 
committee described in 18 U. S. C., 3486, then that section, 
that statute, would constitute the successful bar to the prose¬ 
cution inasmuch as the statute provides that no testimony 
given by a witness before such committee shall be used as evi¬ 
dence in any criminal proceeding against him in any court. It 
is not like a situation involving the statute of limitations in a 
civil action in which the defense must be raised af- 

70 firmatively by the defendant. 

It is rather that type of situation in which the statute 
expressly prohibits the use of the pertinent evidence and, there¬ 
fore, it could not form a successful basis for the prosecution. So 
at the outset the Court feels, in all fairness to the Court, to all 
parties concerned, and for the purpose of dispatching the trial 
of criminal cases, as the Court conceives it to be one of the 
duties of the Court to do, it should be determined whether a 
trial, if proceeded with, would inevitably result in an acquittal 
by the Court as a matter of law. For those reasons, the Court 
believes it is proper to make this inquiry at this time. 

Mr. Smithson. I appreciate the Court’s position and, in 
fact, I welcome and will endeavor to supply that information 
as soon as I possibly can. 

The Court. Counsel is thoroughly aware of what is neces¬ 
sary to be supplied? 

Mr. Smithson. Yes, Your Honor. 

The Court. It might result in a saving of time if we postpone 
it until that information is made available. 

71 Mr. Young. Yes, Your Honor. 

Mr. Smithson. Would the Court indulge me as late 
as 2 o’clock? I might have to consult and confer with Mr. 
Irelan. 

The Court. The Court will postpone further consideration 
until 2 o’clock. 

Mr. Young. Thank you, Your Honor. 

Mr. Smithson. Thank you, Your Honor. 

(Thereupon, at 12:20 o clock p. m., Court was recessed and 
further proceedings herein continued until 2:00 o’clock p. m., 
Friday, January 23, 1953.) 
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AFTERNOON SESSION 

(Pursuant to recess heretofore had, Court was reconvened 
at 2:00 o’clock p. m., Friday, January 23, 1953.) 

The Court. Counsel may proceed. 

Mr. Smithson. May it please the Court, in the light of the 
remarks of Your Honor relative to the motions before you 
today, I would like to advise the Court that I took this matter 
up with my superior, the United States Attorney, Mr. Irelan, 
and ft is our common view that the transcript of the testimony 
of the defendant taken before the representative of the Com¬ 
mittee known as the Kefauver Committee constitutes a most 
substantial part of the Government’s case. I cannot think 
of any better word than to say “most substantial.” I 

72 would advise Your Honor as I did this morning that 
there were certain oral statements over the telephone, 

that the persons to whom these statements were made did not 
at that time know the defendant, or know the person he de¬ 
scribed himself to be, if, in fact, he did do it; that the Gov¬ 
ernment believes if it were to proceed to a trial with the evi¬ 
dence that is presently left to it, it would be based mostly and 
solely on circumstantial evidence, that the weight would be 
highly questionable, and it is believed that the Government 
would have extreme difficulty in sustaining'its burden of proof 
beyond a reasonable doubt. 

The Court. Under the circumstances would the District At¬ 
torney for whom you speak feel you would be justified actively 
in resisting the motion to dismiss, or in urging the Court, under 
the circumstances, to withhold the entry of an order dismissing 
the indictment? In other words does the Government feel 
justified in representing to the Court that it could present to 
the petit jury, the trial jury, sufficient evidence to support the 
charge in the indictment, in addition to the evidence which is 
barred by the statute, namely, the statement of the defendant 
before the Congressional Committee, to justify the District 
Attorney in insisting on, or urging proceeding with the trial in 
the District Court? 

Mr. Smithson. In good conscience the United States 

73 District Attorney’s office does not believe it can urge 
such action on the Court. It does state it does not be¬ 
lieve it would be possible to meet the burden of proof, as Your 
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Honor has just stated, and does not believe it would have suf¬ 
ficient evidence to result in a conviction by the petit jury. 

The Court. The Court thanks the District Attorney, or rep¬ 
resentative of the District Attorney's office, for his statement. 
The Court's inquiry this morning at the outset of this argu¬ 
ment was made for the purpose of ascertaining whether, under 
all the circumstances, a determination should be made at this 
time upon those motions as to whether prosecution should be 
proceeded with in the light of all the conditions, or whether 
the ends of justice and the proper dispatch of the trial of crim¬ 
inal cases as the test, should cause the Court to dismiss the 
indictment at this time. 

In the case of United States v. Frankfeld, in 100 F. Supp., 
934, in an action involving the use of evidence obtained by 
the tapping of telephone wires in which the statutes respecting 
the nonuse of such evidence was involved, the Court discussed 
this situation in the light of that statute. In view of the fact 
that that situation involved a question as to whether or not 
evidence could be used, and in which there was a prohibition 
against the use of the evidence, the Court made similar inquiry 
to the inquiry made here, and in deciding that question the 
Court, quoting from the Nardone case in the Supreme 
74 Court, with which you are all familiar, stated: 

Dispatch in the trial of criminal causes is essen¬ 
tial in bringing crime to book. Therefore, timely steps 
must be taken to secure judicial determination of claims 
of illegality on the part of agents of the Government 
in obtaining testimony. To interrupt the course of the 
trial for such auxiliary inquiries impedes the momentum 
of the main proceeding and breaks the continuity of the 
jury’s attention. Like mischief would result were tenu¬ 
ous claims sufficient to justify the Trial Court’s indul¬ 
gence of inquiry into the legitimacy of evidence in the 
Government’s possession. Therefore claims that taint 
attaches to any portion of the Government’s case must 
satisfy the Trial Court with their solidity and not be 
merely a means of eliciting what is in the Government’s 
possession before its submission to the jury. And if 
such a claim is made after the trial is under way, the 
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Judge must likewise be satisfied that the accused could 
not at an earlier stage have had adequate knowledge to 
make his claim. The civilized conduct of criminal trials 
cannot be confined within mechanical rules. It 
75 necessarily demands the authority of limited 
direction entrusted to the Judge presiding in Fed¬ 
eral trials, including a well-established range of judicial 
discretion, subject to appropriate review on appeal, in 
ruling upon preliminary questions of fact. Such a sys¬ 
tem as ours must, within the limits here indicated, rely 
on the learning, good sense, fairness and courage of Fed¬ 
eral Trial Judges. 

The practice of holding hearings, prior and prelimi¬ 
nary to the actual trial, with respect to claims of the 
defendants to suppress intercepted telephone messages, 
has been recognized and impliedly approved in a num¬ 
ber of recent cases in Federal Appellate and District 
Courts. This practice is quite analogous to what has 
long been customary with respect to motions to sup¬ 
press evidence obtained by Federal officials in alleged 
violation of the Fourth Amendment. The purpose of 
such preliminary hearings is to avoid delay in the actual 
trial of the case by interrupting its orderly progress to 
determine the preliminary and incidental question of 
admissibility of evidence before its submission to the 
jury. 

Now, in the light of the general rule which has been referred 
to in that quotation, the Court feels that the inquiry 
76 was entirely proper, and in view of the representation 
made by the representative of the District Attorney’s 
office the Court does not feel justified in overruling the mo¬ 
tion to dismiss the indictment. The defendant has made a 
timely motion in which he has raised the question as to whether 
he should be prosecuted in view of the provisions of the statute 
making nonadmissible and prohibiting the admission of testi¬ 
mony given by the defendant before the Congressional Com¬ 
mittee. 

The Court in this hearing has gone to what the Court con¬ 
siders to be the heart of the matter, namely, does Government 
rely upon this testimony given by the defendant at the con¬ 
gressional hearing? Is that the testimony upon which the 
Government will depend, and if it is the testimony upon which 
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the Government will depend, and the Government cannot rep¬ 
resent to the Court that it has other and independent evidence 
or testimony so that it would not be required to rely upon the 
prohibited testimony, the Court believes that it is the Court’s 
duty to sustain the motion to dismiss the indictment. Now, 
the Government has not represented to the Court, as the Court 
understands the representation of the District Attorney’s office, 
that it has reliable evidence other than the evidence or testi¬ 
mony of the defendant before the Congressional Committee 
upon which it can depend. In the circumstances the Court 
feels that it is its duty to sustain the motion to dismiss the 
indictment. 

77 Pursuant to that duty and responsibility, the Court 
will enter an order dismissing the indictment, and 

counsel for the defendant will prepare such an order. 

* * * * * 

79 Friday, March 20, 1953. 

The above-entitled matter came on for hearing at 
11:50 o’clock a. m., Friday, March 20, 1953, * * * 

SO The Court, Counsel may proceed. The Court will 
say that this matter comes before the Court on a motion 
for rehearing. It does not come before the Court, however, 
on a rehearing, it comes on the motion for rehearing. 

The Court did indicate that it would permit counsel to make 
verbal presentation, but the Court has the advantage of your 
briefs and feels that in the circumstances, having heard the 
matter previously, that there should reasonably be imposed 
some degree of limitation in the presentation of this oral 
argument. 

Has counsel any suggestion as to the length of time it feels 
it would require? 

Mr. Smithson. I don’t believe, Your Honor, it would take 
too long. I believe the Government can present its basis for 
reopening, if an argument on the merits be permitted, in ap¬ 
proximately 20 minutes. 

The Court. We will conclude it by half past twelve. 

Mr. Smithson. Shall I begin? 

The Court. You may. 
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ARGUMENT ON BEHALF OF THE UNITED STATES 

Mr. Smithson. As Your Honor indicated, you have read 
the memorandum submitted by the Government in sup- 

81 port of its request for a rehearing on the defendant’s 
motion to dismiss. As is pointed out in the memoran¬ 
dum, the motion is directed solely to the fourth point raised by 
the defendant as to Title 18, Section 3486, and their contention 
that immunity existed as to the defendant Ray Brennan by 
virtue of his statement before certain Associate Counsel of the 
committee known as the Kefauver Committee. 

The only pertinent provision for the purpose of this argu¬ 
ment that 1 want to call to the Court’s attention is the state¬ 
ment that appears in the first par of 3486: 

Xo testimony given by a witness before either House, 
or before any committee of either house. 

Now, it is the contention of the Government that such testi¬ 
mony never took place. The Government calls the Court’s 
attention to the attachment to its motion for rehearing, which 
is the very statement which counsel for the defendant takes 
exception to, and call attention to the statement at the head 
of that as to those who were present; there were present at that 
time a Mr. Burling and a Mr. Klein, who were Associate Coun¬ 
sel, the defendant, and other representatives of his newspaper, 
and it is true that it was in the premises that had been occupied 
by the Subcommittee to Investigate Crime in the Home Own¬ 
ers Loan Association Building, and there was a stenographer 
present. 

I call the Court’s attention particularly to the fact 

82 that no member of the committee was present at any 
time ; 

I call the Court’s attention to the fact that no oath was ad¬ 
ministered to the defendant; 

I call the Court’s attention to the fact that from the state¬ 
ment made by Mr. John L. Burling, Associate Counsel, that he 
did not subpoena this witness, I do not believe that it would 
be absolutely necessary that the defendant even be subpoenaed 
before his testimony would be given under a claim of immunity, 
provided certain other features were met. 
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The Government claims that no committee meeting could 
have been or was held at that time. As was pointed out, cer¬ 
tain statements were made by Mr. Godehn, and directing the 
Court’s attention to page 2 and page 3 of that transcript, Mr. 
Godehn attempted to establish that any testimony by him or 
the witness Mr. Brennan was to be given under a claim of 
immunity. 

Mr. Burling informed him he did not understand what this 
claim of immunity was, and that he did not have any authority 
or capacity to confer it on him. 

The Court. In that regard, is that essential? If immunity 
is provided in the statute, is it necessary? 

Mr. Smithson. That it be granted? No, Your Honor. 
That is not the Government’s contention that it would have to 
grant- 

The Court. Very well, you have mentioned it from 
S3 time to time, but does the fact of the subpoena consti¬ 
tute a matter of significance in this situation? 

Mr. Smithson. I believe- 

The Court. Just a minute, well, the Court, while directing 
its inquiry, the Court is interested, and was interested, in the 
construction of the statute, or construing of the statute, and 
unless it is convinced that there was error in construing the 
statute the Court is not disposed to alter its position. 

Now, counsel has indicated that no member of the committee 
was present. That is something the Court would be glad to 
hear you upon, but you have already stated that no oath was 
administered and no subpoena was issued. 

Now, the Court would inquire whether, in respect of the 
oath, your contention is that there is no testimony unless there 
is an oath, because the statute says no testimony given by the 
witness? 

Mr. Smithson. That’s right, Your Honor. 

The Court. Your contention is that where no oath is admin¬ 
istered no testimony is given, is that right? 

Mr. Smithson. Let me see if I can attempt to make my 
position clear: 

For the purpose of this statement the Government contends 
this is nothing more than an interrogation of a prospective 
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witness and, therefore, it is not actually necessary that 

84 the witness be interrogated under oath. The Govern¬ 
ment maintains, however, that no immunity pertains to 

the statement obtained from the defendant because, as Your 
Honor can see, that this man could not, if it had been testimony 
before the committee, could not have been charged with per¬ 
jury because he was not under oath. It does not constitute 
a legal definition of what is testimony in the view' of the Gov¬ 
ernment, as well as the other things I would like to raise to 
Your Honor. 

I would like to call Your Honor’s attention to the bottom 
of page 3 in a statement by Mr. Burling in response to an 
inquiry by Mr. Field that he would like to have it clearly estab¬ 
lished that the transcript to be taken would not be used in 
subsequent proceedings. 

Mr. Burling said: 

I have authority to telephone to your attorney and 
to tell you, that is, tell him, that the committee, acting 
through me, w'ould like to see you and ask some ques¬ 
tions about the facts. But, for example, if the Attor¬ 
ney General should decide the crime of impersonating 
a Federal officer had been committed, there is nothing 
that I know of wffiich an employee of a subcommittee 
can do to grant the proposed defendant immunity. If 
you mean that I have the authority to say that this 
transcript wrould not be admissible against you- 

85 Mr. Field. That’s what I mean. 

Mr. Burling. I am not aware that the question of 
whether something is admissible or not is one for the 
negotiation of the parties. It would seem to be a ques¬ 
tion of law. 

I do not believe it falls within 3486, and Mr. Field goes on 
to say: 

I am going to rely on Mr. Godehn’s advice, but my 
own opinion in the matter is that I would not want 
to testify, and I would not want Mr. Brennan to tes¬ 
tify, unless we have some assurance that this will not 
be used against us in a subsequent proceeding. 
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Mr. Godehn. Your desire to obtain the facts can be 
accomplished by receiving testimony under a claim of 
immunity just as well as if it were given without such 
a claim. 

That is a statement by Mr. Godehn. and Mr. Burling said 
he was willing to proceed if he thought their claim established 
anything. They went further and attempted to secure a con¬ 
cession from Mr. Burling and he refused to make such a con¬ 
cession, and then Mr. Field then makes a statement, “Could I 
make a suggestion-” 

The Court. Where are you reading from? 

Mr. Smithson. The bottom of page 4: 

S6 Could I make a suggestion that we take a recess 
and you call the Chairman of the committee and 
see under what circumstances we are testifying here? 

Mr. Burling. You are not testifying at all. 

Mr. Field. Well, I mean- 

Mr. Burling. The difficulty with that is that the 
committee is holding hearings in Los Angeles today. 

And under the terms of the statute I believe that is almost 
enough, there can be no testimony before a committee, or a 
joint committee in the House in the Home Owners Loan Asso¬ 
ciation Building if that committee is sitting out there and hold¬ 
ing hearings in Los Angeles. 

The statute says testimony, and the defendant says this 
was not testimony, that there was no oath or affirmation given. 

To carry on with that, they went off the record, if I may 
invite the Court’s attention to page 5. and when they come 
back onto the record about 3:05 p. m., Mr. Burling made a 
statement. I don’t believe it is necessary to read it because I 
believe Your Honor has a copy of this before you, but the gist 
of that statement is this, that he does not recognize any claim 
of immunity, that they have no authority to grant a 
87 claim of immunity, and no assurance that any state¬ 
ment he might make then or at any time might not be 
used against him in a subsequent proceeding. 

Now, there is a case which has received some prominence, the 
case of Christoff el v. The United States; I believe, if the Court 
please, the decision appears in 33S U. S., at, I believe, page 84. 
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The question involved there, among others, was whether or not 
a competent tribunal was present at the time the petitioner, 
the former defendant, had been asked certain questions. That 
was attacked as well as the Court’s instruction. The Supreme 
Court went on and stated what it thought to be a competent 
tribunal and discussed the question of perjury before the com¬ 
mittee of the Senate or House. I would like to read a portion 
of that which begins on page 89 and carries over onto page 90. 
The Court said: 

We are measuring a conviction of crime by the statute 
which defined it. As a consequence of this conviction, 
petitioner was sentenced to imprisonment for a term of 
from two to six years. An essential part of a procedure 
which can be said fairly to inflict such a punishment is 
that all the elements of the crime charged shall be 
proved beyond a reasonable doubt. An element of the 
crime charged in the instant indictment is the presence 
of a competent tribunal, and the Trial Court properly 
so instructed the jury. The House insists that 
SS to be such a tribunal a committee must consist 
of a quorum, and we agree with the Trial Court’s 
charge that, to convict, the jury had to be satisfied be¬ 
yond a reasonable doubt that there were “actually and 
physically present” a majority of the committee. And 
the Court went on to say: 

Then to charge, however, that such requirement is 
satisfied by a finding that there was a majority present 
two or three hours before the defendant offered his testi¬ 
mony, in the face of evidence indicting the contrary, 
is to rule as a matter of law that a quorum need not 
be present when the offense is committed. 

I don’t know that that is material, and it goes on. after drop¬ 
ping a couple of sentences, and picks up. 

That right is that he be convicted of crime only on 
proof of all the elements of the crime charged against 
him. A tribunal that is not competent is no tribunal, 
and it is unthinkable that such a body can be the instru¬ 
ment of criminal conviction. The Court or Appeals 
erred in affirming so much of the instructions to the 
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jury as allowed them to find a quorum present without 
reference to the facts at the time of the alleged per¬ 
jurious testimony, and its judgment is reversed. 

89 Now, the Government's position is the converse. The 
Government claims no tribunal ever existed in the Dis¬ 
trict of Columbia before which this defendant appeared on the 
day in question and gave any testimony, and further, that no 
testimony was given for the reason outlined. 

I believe I have gone over my time a little, but I believe there 
is before Your Honor a transcript of what transpired and what, 
in any, assurances were given to the defendant or his repre¬ 
sentative, and I believe the Government’s motion for rehearing 
contains the Government’s position. 

ARGUMENT ON BEHALF OF THE DEFENDANT 

Mr. Young. May it please the Court, as counsel for the 
Government says, this is a question of law, and with respect 
to the oath and with respect to the subpoena we can rest on 
our points and authorities because it seems to me perfectly 
plain, as represented by Wigmore, that no subpoenaes were 
even thought to be required as a condition precedent to the 
granting of immunity, but in particular I just want to call the 
Court’s attention to the statute, the statutory change that was 
made at the Armour & Company case, and I am referring now 
to the bottom of 13 and the top of 14 of my points and 
authorities. 

The immunity statute originally, and still in our case, con¬ 
sisted simply of the word “testimony.” Now, the Armour & 
Company case held squarely that that did not mean 

90 sworn testimony. It is a long decision, right on the 
nose, so that after that decision Congress amended that 

particular statute to read as is indicated at the top of page 15,1 
beg pardon. Your Honor, at the top of page 14: 

Under the immunity provisions in Section 32 of this 
Title, immunity shall extend only to a natural person 
who, in obedience to a subpoena, gives testimony under 
oath. 

The situation over the Armour & Company decision created 
quite a discussion at the time, and President Theodore Roose- 
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velt actually delivered a special message to Congress saying if 
testimony means, as the Court holds now, either sworn or 
unsworn testimony, then he requested Congress to change the 
statute, and Congress did change the statute to read testimony 
under oath, so I submit, Your Honor, on the ancient and mod¬ 
ern authorities collected in Wigmore, and the plain unqualified 
congressional intention as used in all the 34 years of the im¬ 
munity statute, in my count, means sworn or unsworn testi¬ 
mony, and that now where Congress says “sworn testimony” 
it means sworn testimony. 

I understood Mr. Smithson to say that subpoenaes were not 
necessary under certain circumstances, and I shall not argue 
it. I think there is no authority whatever for saying a sub- 
pena is a condition precedent to the granting of im- 

91 munity so I shall not argue that point any more. 

Now, Mr. Smithson seems to concede that Mr. Burl¬ 
ing never was granted any immunity, and I infer from the 
Court’s question that it is clear and I need not labor that. Of 
course, this statute granting immunity, it is a grant from 
Congress, and I shall not argue that point any more. 

Now, the Christoffel case again did not set out in its opinion, 
and I happen to be familiar with the case which was considered 
in United States v. Bryan at page 339 U. S. at 329; the statute 
in the Christoffel case says, it is a perjury statute to begin with, 
it has not anything to do with the granting of immunity, it is 
a perjury statute containing the words; well, may I read just 
a brief sentence from the Bryan case: 

The Christoffel case is inapposite. For that decision, 
which is involved, a prosecution for perjury before a 
Congressional Committee, rests in part upon the propo¬ 
sition that the applicable perjury statute requires that 
a “competent tribunal” be present when the false state¬ 
ment is made. 

In other words, it says a competent tribunal, and by com¬ 
petent tribunal it means a criminal court. As the Court says, 
the Christofel case is inapplicable and I think it is and I shall 
not argue any more about the Christoffel case. 

Now, as to the Government’s main point, I infer it is 

92 the Government’s main point, that there were no com- 
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mittee members present here, I might say, as the Gov¬ 
ernment’s attachment indicates on its face, there was an 
assistant counsel for the Kefauver Committee who was directed 
by the committee to request the witness to come in and testify, 
and furthermore during the proceeding the assistant counsel 
called the committee in Los Angeles and then conferred with 
Mr. Halley who was there with the committee, the committee 
knew what was going on; as a matter of act. we could show by 
an affidavit that the committee had directed Mr. Burling to 
get hold of Mr. Brennan and ask him to come in and testify. 

After the testimony was written up in transcript form it 
was given to the committee, they accepted it, and they ac¬ 
cepted it in full committee session. That being the case, it 
seems to me incredible to say that Congress in setting up the 
Kefauver Committee would have intended to appoint com¬ 
mittees in such a way that when it is in Los Angeles it has 
to suspend operations everywhere else, and that when here 
they asked Mr. Brennan to come in and cooperate with the 
committee, that unless there is some strong law or policy 
against it, they came under the immunity statute, and they 
thought they were. It would certainly be a miscarriage of 
some sort if they did not fall under this immunity statute, 
but I think the law. however we look at it, is clear enough 
that witnesses of the sort as Mr. Brennan was on that 
93 occasion do come under the immunity statute. 

As is pointed out in our points and authorities, 34S6 
is only part of the larger statute in U. S. Code Annotated, and 
it is broken up and taken away from the rest of the statute, 
and the Barsky case points out, and I quote one sentence that 
Section 34S6 is a part of the Act of June 22, 1938. 

The Barsky opinion by Judge Keech of this bench then pro¬ 
ceeded to set out the various elements of that comprehensive 
statute of 1938, this is at 72 Fed. Supp. at 167, and pointed 
out that Section 192, which I have quoted in our points and 
authorities, is a section which Congress enacted in order to 
compel testimony from witnesses. It is the section which Miss 
Bryan was indicted under in the Bryan case. The section 
there is quite brief, and I quote it here: 
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But no person shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any transac¬ 
tion, matter or thing, concerning which he may testify, 
or produce evidence, documentary or otherwise, before 
said commission, or in obedience to its subpoena, or the 
subpoena of either of them, or in any case or proceeding, 
and that a refusal to produce a misdemeanor subject to 
certain penalties. 

Of course, you cannot compel people to testify against 
94 themselves, so Congress passed what is now' 3486, which 
says that if the witness complies, then the testimony 
cannot be used against the wutness in a subsequent proceeding. 

In other words, the two sections of the general statute are 
coextensive; in other words, in one Congress compels testi¬ 
mony, in the second it gives this method of immunity, immu¬ 
nity not from prosecution, but not to have what you say used 
against you in a criminal proceeding. 

Now, turning to the Bryan case, the Court first considers 
what I have been referring to as Section 192, that is 192 which 
the Bryan, case referred to, that is R. S. 192 construes that 
statute and says explicitly that an appearance under that Sec¬ 
tion 192 is not necessary, that is, an actual appearance before 
the members of the committee is not necessary. 

If I may call the Court’s attention to page 15 of my points 
and authorities, the quotation at the bottom of page 15 there, 
toward the bottom, now', this is the language of the Supreme 
Court in construing the companion statute Section 192: 

The fact that an appearance before a committee is not 
an essential element of the offense is further emphasized 
by additional language in the statute, which, after de¬ 
fining willful default in the terms set out above, 
95 continues, “or who, having appeared, refuses to 
answer any question pertinent to the question 
under inquiry, shall be deemed guilty of a misde¬ 
meanor.” 

Now, as I say, 192 and 34S6 have got to be coextensive so 
that even if—making further argument that nothing in 3486 
requires physical appearance, just so much more argument why 
an actual appearance isn’t necessary. It stands to reason it 



68 


isn’t necessary because a great deal of testimony which Con¬ 
gressional Committees take as you know, is in the form of 
writing. For example, in the Bryan case, even after the Gov¬ 
ernment raised this point again, I went to the Supreme Court 
library and got out the printed record and in that case she 
stated it was a statement which she said was a statement she 
mailed in to the committee. Mr. Rogge was representing Miss 
Bryan and was questioning the Chief Clerk of the then Un- 
American Activities Committee, and he said to the Clerk: 

As a matter of fact, don’t you know that the state¬ 
ment was mailed down there? 

Answer: I think we did get a statement from her by 
mail, and I think that she asked that that statement be 
accepted or incorporated in the record. 

Now, the relevance of that point is that here in the Bryan 
case the Court held that this statement which was submitted 
by mail, obviously not before any full committee, before 
96 no committee it went to the Clerk’s office and he put it 
in the record, that that, in fact, is compliance with 3486 
and the Court says, as you will recall, the literal language of 
34S6 covers the testimony of Bryan. 

While it was mailed in. Your Honor, clearly the Court could 
not have thought the appearance was necessary. 

Now, if I may just summarize that point; it is ridiculous, I 
assume, that Congress meant to bind the hands of its com¬ 
mittee by saying, “You can't transact business unless some or 
all of your committee is present.” The Brennan case is a per¬ 
fect example; the committee was out in Los Angeles. As a 
practical matter Congress could not have intended to hamstring 
its own committees; that was a practical way of getting work 
done. As a matter of law, as referred to in the Bryan case, 
where part of the testimony was mailed in and the Court said 
expressly. I quote it in my brief, that the literal language of the 
statute covers it. and the only reason the Court did not apply 
3486 in the Bryan case was because Bryan behaved outrage¬ 
ously; first she came in and said she refused to produce any 
records, and went home and wrote a letter and said, “I still 
refuse to produce,” and it was a willful defiance, and they said, 
“If we give her immunity, it is a defiance of the committee.” 
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But except for her willful default 3486 would have covered 
her testimony which was, in fact, mailed in, and could have 
been presented before the whole committee. 

97 Now, as I say, the Christoff el case is simply inoppo¬ 
site. That is a perjury proceeding and I do not believe 
it has any bearing at this time on the Bryan case to distin¬ 
guish it. 

So the last point I would like to reemphasize is that Sections 
192 and 3486 are parts of a comprehensive statute, and since 
192 is a part of the Bryan case and, as a matter of fact, the 
Sinclair case earlier and does not require appearance, and 3486 
cannot compel it, we have that same type of evidence as in the 
Bryan case and the Sinclair case, we have the direct evidence. 
The Bryan case would have complied if she had not defaulted 
so, as a matter of law, it seems to me you and we were right the 
first time, and that it is not necessary, that the statute does not 
compel physical appearance before the physical committee. 

Thank you. 

CLOSING ARGUMENT ON BEHALF OF THE UNITED STATES 

Mr. Smithson. May it please the Court, I do not believe it 
can be interpreted that the Bryan case sheds much, if any, light 
in this particular instance for this reason, it cannot be denied 
by counsel for the defendant that Bryan appeared before the 
committee. It is denied in this case. It has not been shown 
that any appearance was held before a committee. No; may 
it please the Court, no matter how you interpret it, it reads 
“testimony given by a witness before either House, or 
any committee of either House.” I don’t believe 
9S you can interpret that statute as saying that a committee 

may be composed of employees. I believe it denotes and 
has reference solely to elected members of either House by the 
House of Representatives or the Senate. 

It is true, Your Honor, that the phrase “by a competent 
tribunal” appears in the Federal Perjury Statute. However, 
it also says that evidence taken under oath before a competent 
tribunal, officer or person, and goes on to state where such an 
oath is authorized by law and he doesn’t comply he may be 
held. We are not charging perjury. The sole point is that the 
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appearance of Mr. Brennan before two members of the staff of 
the Kefauver Committee constituted an appearance before the 
committee. If the Court feels that that is so, it seems to the 
Government that it must be found that those employees consti¬ 
tute in fact the committee. 

The Government maintains that there has been no law 
shown, and no law to be found, which constitutes or permits 
any distinction. The Government further states that the lan¬ 
guage quoted on page 89 with reference to Mr. Christoffel- 

The Court. The Court might inquire, does the Government 
distinguish between a written statement sent in to a committee 
and a statement made to a representative of a committee? 

Mr. Smithson. Under the circumstances in the Bryan case, 
yes, Your Honor, because in the Bryan case she appeared before 
the committee; she was quite abrupt, she refused to tes- 
99 tify at that time, other than a continuous aggravation 
of the Senate. The crime occurred when she appeared. 
He made no appearance in this case. This man never appeared 
before a committee of the House or Senate, he w*as never sworn. 
For the Court’s information, the transcript shows in the Bryan 
case that there never was a finding that any member of the 
committee was there. Bryan came into the office. 

CLOSING ARGUMENT ON BEHALF OF THE DEFENDANT 

Mr. Young. Now, apparently, as far as it can be construed, it 
was about four or five years later from the testimony, the clerks 
and everybody, the Senators, were in the cloakrooms in the 
building, but no one was ever able to establish, and the Court 
expressly says, “We do not need to establish whether there 
was a quorum.” It wasn’t a quorum. 

So all the way up the line the Trial Court, and the Supreme 
Court, pitched their finding on the testimony that there were 
no members of the committee there. As a matter of fact, there 
was evidence relied on by the District Court which said that the 
committee was lawfully constituted. We do not deny for a 
minute that the Kefauver Committee was lawfully constituted. 
The Christoffel case, in my opinion, holds that the committee 
does not have to be present, and in the Bryan case the Court 
goes further and says it would be ridiculous to have the com- 
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mittee convene to hear somebody say, “I want to give you 
something or send it in by mail/’ You don’t have to 

100 have everybody present to hear a denial. If it were a 
criminal case that is another matter, but where, as here, 

that is a voluntary appearance, the Bryan case, in my opinion, 
covers the ground. 

The Court. As the Court has indicated, that unless there 
is some reason shown why it should not adhere to its previous 
ruling it will not change it. 

There have been some authorities submitted, and the Court 
made some notation of them, which the Court desires to ex¬ 
amine before passing on the motion, but that examination will 
be made as soon as possible for the reason that the Court 
feels that the parties are entitled to a ruling by the Court as 
soon as possible, and the Court will make that ruling. 

Mr. Young. Your Honor, I have one minor request to make. 
The total transcript that the Government has attached to its 
motion here, most of it is irrelevant; to the first six pages I 
do not want to raises this objection, but the rest of it was ex¬ 
traneous to the issue and I consequently do not want to crowd 
the Court’s time, and I wonder if I could ask only the first 
six pages are germane to this point of law. The balance of 
it is all facts perhaps admissible at a trial, but it seems to me 
it doesn’t have any bearing, and the content of those pages 
which go after Mr. Brennan affect other people and the re¬ 
porters, and I should like to ask Mr. Smithson if he minds with¬ 
drawing the pages, if not I propose to make a motion to that 
effect. 

101 Mr. Smithson. It does constitute a part of the record 
of the Government’s motion and the Government does 

not feel it is agreeable to granting a stipulation. 

The Court. The Court will have in mind the statement of 
counsel and the ruling will be made granting or overruling the 
motion at a very early date. 

***** 
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testimony on examination by authorized represen¬ 
tatives of the Senate Committee on November 16, 
1950, is within the purview of the partial i mmuni ty 
granted by Congress in R.S. § 859. 9 

(1) The partial immunity conferred by R.S. § 859 

covers testimony given to and at the call of a 
congressional committee, sitting for the ex¬ 
press purpose of examining the witness on be¬ 
half of the committee. 10 

(2) A subpoena or other summons is not required 

by § 859. 23 

(3) An oath is not required by § 859. 26 

II. Appellee’s claim of partial immunity under § 859 
is valid; the Government has evidently misunder¬ 
stood the underlying issue here by confusing ap¬ 
pellee’s claim of immunity as to the evidence which 
he gave, with a claim of privilege against self- 
incrimination (which he did not make) as to evi¬ 
dence refused to be given. 29 
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COUNTER-STATEMENT OF THE CASE 

The Government correctly states that on November 16, 
1950, appellee appeared before two Assistant Counsel of the 
Senate Special Committee to Investigate Organized Crime 
in Interstate Commerce, commonly called the Kefauver 
Committee, at its office in Washington, D.C. Appellee was 
accompanied by a lawyer and two executives of the news¬ 
paper by which he was employed, and answered fully and 
cooperatively the questions which the Committee’s repre¬ 
sentatives propounded to him as to his having obtained a 
copy of testimony given to the Committee by one Daniel A. 
Gilbert, who was then a candidate for Sheriff of Cook 
County, Illinois. (Appellee’s lawyer, Mr. Paul M. Godehn, 
has since died). 

Appellee and those who accompanied him had not sought 
to make this appearance, nor had they offered to do so. They 
appeared pursuant to what appellee and his lawyer regarded 


(i) 


2 


as lawful authority, which was represented to them by one 
of the Committee’s representatives, Mr. John L. Burling, as 
follows (R. 12): 

“I have authority to telephone to your attorney and 
to tell you, that is, tell him, that the Committee, acting 
through me, would like to see you and ask some ques¬ 
tions about the facts.” 

The Senate had given its Special Committee the power “to 
require by subpoena or otherwise attendance of such wit¬ 
nesses and the production of such books, papers and docu¬ 
ments ... as it deems advisable,” and to employ “such 
officers, experts and employees as it deems necessary in the 
performance of its duties . . .’ n Appellee does not question 
that the Committee was lawfully constituted or that the 
two Committee representatives had authority to examine 
him on behalf of the Committee. The Government does not 
deny that in fact the Committee had given them such 
authority. 

Upon learning that the Committee through Mr. Burling 
wished to examine him, appellee was advised by his lawyer 
that the Committee had power to subpoena him, that it was 
also authorized to “require” his appearance “otherwise” 
than by subpoena, and that in view of this power and the 
Committee’s purpose, it was appellee’s duty to appear for 
examination without being subpoenaed. (R. 10-11). Appel¬ 
lee’s lawyer further gave his opinion that appellee’s an¬ 
swers on examination, whatever other use the Committee 
might make of them, could not be used in a criminal pro¬ 
ceeding against him. (R. 11). 

Accordingly appellee appeared at the office of the Com¬ 
mittee before the two Assistant Counsel for the Committee. 
At the hearing his lawyer expressly stated to the two rep¬ 
resentatives of the Committee who were present, and also 
by telephone to the Chief Counsel for the Committee, that 
appellee would claim the statutory partial immunity for 
the answers he was about to give, in the event of any sub- 


1 Sen. Res. No. 202, 81st Cong., 2d Scss. §§ 3, 4 (1950). Emphasis supplied. 
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sequent proceeding. (R. 15). Thereupon Mr. Burling began 
a detailed examination of appellee, (R. 15), which was par¬ 
ticipated in from time to time by the other Assistant Coun¬ 
sel, Mr. Klein. Appellee offered no information except in 
response to questions, and although he was not sworn, there 
was no reason to doubt that his answers were true. 

Copies of the transcript of this examination were distri¬ 
buted to the members of the Senate Special Committee, as 
was contemplated in the authority given by the Committee 
to Mr. Burling. (R. 12). The Committee did not recommend 
prosecution. 

The question on this appeal, as the Government concedes 
(Appellant’s Brief, p. 7), is the narrow one of whether the 
trial Court correctly decided that R.S. § 859 prohibits the 
use of appellee’s testimony, thus given, in a criminal pro¬ 
ceeding against him. Much of the Government’s Statement 
of the Case, therefore, seems to appellee irrelevant, ten¬ 
dentious and inflammatory matter. He sees no need to make 
an issue of this here, however. 2 

The present two-count indictment was not filed until De¬ 
cember 3,1952 (R. 1) after the Government had itself asked 
leave of Court to dismiss, nolle prosequi, a one-count indict¬ 
ment filed on September 8, 1952. (Criminal Case No. 1343- 
52). The trial Court ruled on January 23, 1953 that ap¬ 
pellee ’s testimony given to the representatives of the Senate 
Special Committee could not be used in a criminal proceed¬ 
ing against him by virtue of R.S. § 859. (R. 65). The Court, 
therefore, after the Assistant District Attorney had con¬ 
sulted the District Attorney, addressed the following ques¬ 
tions to the Government, and received the following reply 
(R. 72-73): 


2 Appellee does, however, hereby enter formal objection to the Government’s 
use (Appellant’s Brief, pp. 1-6), without permission of the Court, of the tran¬ 
script of the hearing of November 16, 1950 (R. 10-47) contrary to the deci¬ 
sion of the trial Court. (R. 53). Appellee objected below (R. 100) to the 
Government’s attaching this transcript to its Motion for Rehearing (R. 8), 
except the first six pages thereof, because it involves the reporting company 
and other persons not parties to this proceeding. The Court reserved its ruling 
(R. 101), and inasmuch as its decision made the whole transcript inadmissible, 
appellee’s motion is evidently subsumed in the decision. 
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“The Couet. Under the circumstances would the 
District Attorney for whom you speak feel you would 
be justified actively in resisting the motion to dismiss, 
or in urging the Court, under the circumstances, to 
withhold the entry of an order dismissing the indict¬ 
ment? In other words does the Government feel justi¬ 
fied in representing to the Court that it could present 
to the petit jury, the trial jury, sufficient evidence to 
support the charge in the indictment, in addition to the 
evidence which is barred by the statute, namely, the 
statement of the defendant before the Congressional 
Committee, to justify the District Attorney in insisting 
on, or urging proceeding with the trial in the District < 

Court? 

“Mr. Smithson. In good conscience the United 
States District Attorney’s office does not believe it can 
urge such action on the Court. It does state it does not 
believe it would be possible to meet the burden of proof, 
as Your Honor has just stated, and does not believe it 
would have sufficient evidence to result in a conviction 
by the petit jury.” 

Accordingly the trial Court entered an order, on January 
23,1953, dismissing the indictment and once again discharg¬ 
ing appellee. (R. 7). 

On February 20,1953, the Government filed a Motion for 
Rehearing of Defendant’s Motion to Dismiss, heard on 
March 20, 1953, at which time Judge McLaughlin, after ex¬ 
tended consideration of briefs and oral argument, sustained 
his former dismissal of the indictment. The Court’s rea¬ 
soned Memorandum and Order, dated April 23, 1953, is 
printed at page 47 of the Joint Appendix. 

The Government filed Notice of this Appeal, April 22, 

1953. 
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STATUTES INVOLVED 

Act of January 24,1857,11 Stat. 155, c. XIX, 34th Cong., 
3d Sess. 

Chap. XIX.— An Act more effectually to enforce the 
Attendance of Witnesses on the Summons of either 
House of Congress, and to compel them to discover 
Testimony. 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
that any person summoned as a witness by the authority 
of either House of Congress to give testimony or to produce 
papers upon any matter before either House, or any com¬ 
mittee of either House of Congress, who shall wilfully make 
default, or who, appearing, shall refuse to answer any ques¬ 
tion pertinent to the matter of inquiry in consideration 
before the House or committee by which he shall be exam¬ 
ined, shall in addition to the pains and penalties now exist¬ 
ing, be liable to indictment as and for a misdemeanor, in 
any court of the United States having jurisdiction thereof, 
and on conviction, shall pay a fine not exceeding one thou¬ 
sand dollars and not less than one hundred dollars, and 
suffer imprisonment in the common jail not less than one 
month nor more than twelve months. 

Sec. 2. And be it further enacted, Than [That] no person 
examined and testifying before either House of Congress, 
or any committee of either House, shall be held to answer 
criminally in any court of justice, or subject to any penalty 
or forfeiture for any fact or act touching which he shall be 
required to testify before either House of Congress or any 
committee of either House as to which he shall have testi¬ 
fied whether before or after the date of this act, and that 
no statement made or paper produced by any witness before 
either House of Congress or before any committee of either 
House, shall be competent testimony in any criminal pro¬ 
ceeding against such witness in any court of justice; and 
no witness shall hereafter be allowed to refuse to testify 
to any fact or to produce any paper touching which he shall 
be examined by either House of Congress, or any commit- 
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tee of either House, for the reason that his testimony 
touching such fact or the production of such paper may 
tend to disgrace him or otherwise render him infamous: 
Provided, that nothing in this act shall be construed to 
exempt any witness from prosecution and punishment for 
perjury committed by him in testifying as aforesaid. 

Sec. 3. And be it further enacted, That when a witness 
shall fail to testify, as provided in the previous sections of 
this act, and the facts shall be reported to the House, it 
shall be the duty of the Speaker of the House or the Presi¬ 
dent of the Senate to certify the fact under the seal of the 
House or Senate to the district attorney for the District of 
Columbia, whose duty it shall be to bring the matter before 
the grand jury for their action. 

Approved, January 24, 1857. 

Act of January 24,1862,12 Stat. 233, 37th Cong., 2d Sess. 

Chap XI .— An Act amending the Provisions of the sec¬ 
ond Section of the Act of January twenty-fourth, 
eighteen hundred and fifty-seven, enforcing the At¬ 
tendance of Witnesses before Committees of either 
House of Congress . 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That the provisions of the second section of the act entitled 
‘An act more effectually to enforce the attendance of wit¬ 
nesses on the summons of either House of Congress, and to 
compel them to discover testimony, ’ approved January 
twenty-fourth, eighteen hundred and fifty-seven, be amend¬ 
ed, altered, and repealed, so as to read as follows: That the 
testimony of a witness examined and testifying before 
either House of Congress, or any committee of either House 
of Congress, shall not be used as evidence in any criminal 
proceeding against such witness in any court of justice: 
Provided, however, That no official paper or record, pro¬ 
duced by such witness on such examination, shall be held 
or taken to be included within the privilege of said evidence 
so to protect such witness from any criminal proceeding as 
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aforesaid; and no witness shall hereafter be allowed to re¬ 
fuse to testify to any fact, or to produce any paper touch¬ 
ing which he shall be examined by either House of Congress, 
or any committee of either House, for the reason that his 
testimony touching such fact, or the production of such 
paper, may tend to disgrace him or otherwise render him 
infamous: Provided, That nothing in this act shall be con¬ 
strued to exempt any witness from prosecution and punish¬ 
ment for perjury committed by him in testifying as afore¬ 
said. 

Approved: January 24,1862. 

Rev. Stat., § 102, 2 U.S.C. § 192. 

‘ ‘ Every person who having been summoned as a witness 
by the authority of either House of Congress to give testi¬ 
mony or to produce papers upon any matter under inquiry 
before either House, or any joint committee established by 
a joint or concurrent resolution of the two Houses of Con¬ 
gress, or any committee of either House of Congress, will¬ 
fully makes default, or who, having appeared, refuses to 
answer any question pertinent to the question under in¬ 
quiry, shall be deemed guilty of a misdemeanor, punishable 
by a fine of not more than $1,000 nor less than $100 and 
imprisonment in a common jail for not less than one month 
nor more than twelve months.” 


SUMMARY OF ARGUMENT 

The policy of § 859, the language and legislative history 
of that section and every judicial authority which appellee 
has found impel the conclusion that the partial immunity 
granted by § 859 attaches to his testimony, given as set out 
below. 

We are dealing with a sovereign power, a policy and a 
statute designed to assist the legislature to obtain evidence, 
and with the obligations of citizens called by authority of 
the Senate or House of Representatives to appear before 
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any person or group designated by the authority and give 
the evidence called for. Section 859 grants as to the evidence 
so given a limited protection in the form of prohibiting its 
use against the producer. 

Appellee was called to Washington by authorized repre¬ 
sentatives of the Senate Special Committee who asserted 
that they wished to question him on behalf of the Commit¬ 
tee. In consequence, he appeared without insisting on being 
subpoenaed, apprised the Committee representatives ex¬ 
plicitly that he would claim the statutory partial immunity 
as to the answers he was about to give, volunteered nothing, 
and cooperatively answered their interrogation, truthfully 
without being sworn. 

The word ‘ ‘ committee ’’ in § 859 clearly embraces the au¬ 
thorized representatives of the Committee, thus pursuing a 
legislative investigation at the direction and on behalf of 
the Committee. The sovereign power of the Senate and the 
specific power of the Senate Special Committee sufficiently 
compelled appellee, on receipt of its representatives’ call, 
to appear and give his testimony. The mere process of a 
subpoena is not mentioned in nor required by § 859. The 
Committee was authorized to compel attendance “by sub¬ 
poena or otherwise .” Section 859 grants immunity, in any 
event, not for appearing, but for giving evidence. Section 
859, further, does not require an oath, which has no neces¬ 
sary connection with a claim of immunity. The word “testi¬ 
mony” in the statute, by construction of the statute itself 
and by authority, means evidence, whether unsworn or 
sworn. 

The Government has evidently misunderstood the nature 
of the issues here by confusing appellee’s claim of immunity 
as to his evidence so given with a claim of the constitutional 
privilege against self-incrimination as to evidence refused 
to be given. Since at least as long ago as Counselman v. 
Hitchcock in 1892, a claim of the privilege can have no con¬ 
nection with § 859, and appellee made no claim of the priv¬ 
ilege. His claim of immunity under § 859 is valid. 
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ARGUMENT 

I. The plain words, legislative history and judicial 
construction of the Act of January 24,1857 support the 
decision of the trial Court that appellee’s testimony on 
examination by authorized representatives of the Sen¬ 
ate Special Committee on November 16, 1950, is within 
the purview of the partial immunity granted by Con¬ 
gress in R.S. § 859. 

R.S. § S59 3 is a part of the comprehensive statute enacted 
January 24, 1857, which requires persons to furnish oral 
and written evidence to Congress and its committees, and 
which confers a limited immunity on the producer by mak¬ 
ing his evidence inadmissible in any judicial proceeding 
against him. The Act of 1857, and in particular § 859 of it, 
have been models for later statutes, empowering the other 
branches of the government to require production of evi¬ 
dence, and granting immunity therefor. The plain words, 
legislative history and judicial construction of the Act of 
1857 as a whole, of § 859, and of the statutes modeled on 
them demonstrate conclusively in appellee’s opinion that in 
the circumstances here his testimony is within §859, and 
that the trial Court was correct in so holding. 

The government argues as it did below (R. 51), ho-wever, 
on the basis of severely truncated versions of the statute, 
the legislative history and the judicial authorities, “that 
for immunity to arise (1) a witness must appear before a 
congressional committee as such; (2) pursuant to subpoena 
or other summons; (3) and give sworn testimony.” (Ap¬ 
pellant’s Brief, p. 8). 

This line of argument puts the government at the very 
least in an anomalous position at a time when Congress 
is experiencing unusual difficulty with uncooperative wit¬ 
nesses, and is considering more stringent coercion of them/ 


3 62 Stat. S33 (1948), 18 U.S.C., § 3486. R.S. §859 was originally § 2 of 
Act Jan. 24, 1857, 11 Stat. 155. The Act is divided into two parts in the U.S. 
Code: 2 U.S.C., §§ 191, 192, 193, 194, 18 U.S.C., § 3486. 

* Attorney General Brownell, An Answer to: ‘I Refuse to Answer•* XT. S. 
News and World Report, December 25, 1953, 90. H. J. Res. 11, Jan. 3, 1953; 
H. R. 2737, Feb. 6, 1953; H. R. 2829, Feb, 9, 1953; S. 16, July 10, 1953; all 
introduced in 83d Cong., 1st Sess. 
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The Senate Special Committee was duly constituted- It 
directed its representatives (R. 12) to obtain from appellee 
information which it wanted, and could have wanted for a 
variety of legislative purposes. Appellee gave the required 
information cooperatively with careful and repeated notice 
to the Committee’s representatives that he would claim 
the statutory partial immunity for the answers he was 
about to give to their questions. (R. 11-15). Does the Gov¬ 
ernment now argue, more than three years after the event, 
that he should have refused to appear unless subpoenaed; 
or that having appeared he should have been recalcitrant 
altogether; or that he should at least have insisted on being 
sworn although he knew he was telling the truth; or that he 
should have impeded the investigation by denying the Com¬ 
mittee the information it asked for, at least until the mem¬ 
bers returned from other investigations in the Far West? 

In appellee’s opinion the three purported prerequisites 
which the Government sets out contain internal contradic¬ 
tions, are unsupported by the authorities, are in fact con¬ 
travened by them, and cannot be read into § 859. For the 
sake of convenience appellee will divide his argument into 
three sections numbered to correspond with the alleged 
prerequisites. 

(1) The partial immunity conferred by R.S. § 859 
covers testimony given to and at the call of the author¬ 
ized representatives of a congressional committee, sit¬ 
ting for the express purpose of examining the witness 
on behalf of the committee. 

This statement of the law is supported by the legislative 
history and by every judicial authority which appellee has 
found. Inasmuch as the Government cites no authority on 
this point, however, it seems useful to discuss its contention 
before setting out the history and authorities in detail. 

The Government proceeds from a part of § 859 which it 
sets out as follows: “Under Section S59, Revised Statutes, 
the partial immunity section applies only to ‘testimony 
given by a witness before either House, or before any com¬ 
mittee of either House . . .’ [Emphasis supplied.] ” On this 
foundation it concludes, “From a literal reading of the sec- 
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tion, therefore, the first requirement is appearance before a 
congressional committee as such. ... It thus emerges that 
for immunity to arise (1) a witness must appear before a 
congressional committee as such; . . .” (Appellant’s Brief, 
pp. 7-8). 

Appellee respectfully submits that even as an initial prop¬ 
osition, considered as if there were no history or judicial 
construction, this conclusion begs the question. What is a 
“committee as such”: The whole committee, a majority of 
its members, all of its members present, a majority of its 
members present, something less than a majority, one or 
more authorized representatives sitting on behalf of the 
committee, the clerk of the committee? 

Since the Government offers no answer, appellee submits 
that a Congressional committee operates characteristically 
with staffs of counsel, investigators and other functionaries. 
It is necessary, therefore, to look to the legislative function 
involved in the given instance, and to give to the word ‘ ‘ com¬ 
mittee” in §859 a meaning which is appropriate to, and 
will implement, the function. A committee report to the 
Senate, for example, might require a quorum, but where the 
function is investigative, the purpose of the committee, es¬ 
pecially of a peripatetic committee such as the Senate Spe¬ 
cial Committee here, is aided, not impeded, by construing 
§ 859, even if there were no authority or practice for doing 
so, in such a way as to assist its authorized representatives 
to acquire the information desired by the committee. Such 
construction is especially appropriate to § 859 which pro¬ 
vides, not an immunity ‘ ‘ bath, ’ ’ but the limited prohibition 
of using the testimony against the citizen who, instead of 
resisting, gives the information called for. Where the only 
result is to bar use of the particular testimony, and where 
the legislature gets the information it calls for, the concern 
of the Government need not be to protect Congress from 
inadvertently pardoning criminals, but to protect the citi¬ 
zen who relies on the statute from a hyper-technical con¬ 
struction which may have the effect of tricking him. 

The instant case is a good example. The Committee de¬ 
sired information from appellee, and authorized its repre¬ 
sentatives to call for it. Appellee gave his testimony in cir- 
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cumstances having the indicia of the power of the Committee 
to require it. There is no hint of abuse of authority. The at¬ 
tention of the Committee’s representatives and the Commit¬ 
tee’s chief counsel was explicitly called to appellee’s claim 
of statutory partial immunity as to prospective proceedings, 
after which the Committee’s representative, Mr. Burling, 
stated: “Very well. If it is agreeable, I would like to start 
with Mr. Brennan.” (R. 15). 

A “literal reading” of a statute, even unsupported by au¬ 
thority, has a value, and the considerations set out above 
seem to be relevant to a literal reading of § 859. But we need 
not stop there. Section 859 is 96 years old and has served as 
a model for the whole structure of federal immunity stat¬ 
utes. U.S. v. Monia, 317 U.S. 424,432 (1943). Not surprising¬ 
ly, therefore, the Supreme Court has recently said, “The 
history of that statute, its original purpose, and its present 
status are all relevant considerations in its interpretation.” 
United States v. Bryan, 339 U.S. 323, 337-338 (1950). 

The history shows and the authorities hold, in brief, that 
a “committee” within the meaning of § 859 varies according 
to the circumstances. We are dealing with a statute designed 
to assist Congress to obtain information, and “with the ob¬ 
ligations owed by persons summoned by authority of the 
Senate or House of Representatives to appear before any 
person or group designated by that authority.” United 
States v. Fleischman, 339 U. S. 349, 365 (1950). The Act of 
1857 deals with persons “summoned” whether by subpoena 
or otherwise. United States v. Bryan, 339 U.S. 323, 329 
(1950); Sinclair v. United States, 279 U.S. 263, 291 (1929). 
If one or more of the committee members themselves wish 
to examine the witness, or if the witness should desire “to 
appear only if a quorum was present because of a feeling 
that some committee members, unrestrained by presence of 
a majority, might exceed proper bounds of inquiry,” United 
States v. Bryan, supra, 332, the w r ord “committee” might 
mean a quorum, or less than a quorum, or one member. But 
if the committee has authorized representatives to examine 
him, United States v. Fleischman, supra; United States v. 
Armour & Co., 142 Fed. 808, 825-826 (D.C. N.D. Ill. 1906), or 
to accept a written statement of his testimony, United States 
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v. Bryan, supra, 325, 5 or if the witness has already spoken 
and the committee has his testimony, id. at 332, or if the wit¬ 
ness merely produces books and records, as contemplated by 
§ 859, id. at 334, or refuses to do so as in the Bryan case, 
nothing requires the “empty formality” of summoning a 
quorum, or any members, of the committee merely to receive 
his evidence. Id. at 334. In such instances his testimony 
“comes within the literal language of the statute;” that is, 
within the partial immunity granted by § 859. Id. at 335. 

Even this brief recital of authorities would appear suffi¬ 
cient to show that appellee’s testimony on November 16, 
1950 is wfithin the immunity granted by § 859. But in view of 
the importance of the legislative history, the Government’s 
appeal to it, its misconstruction especially of United States 
v. Armour & Co., supra and United States v. Bryan, supra, 
out of their contexts (Appellant’s Brief, pp. 9, 13), and be¬ 
cause of the bearing which they have on the question of the 
subpoena and oath as well as on the meaning of “commit¬ 
tee,” appellee sets out the history and cases as concisely as 
is consistent with the issues raised here. 

The Armour case may be cited at the outset because its 
relevant circumstances are on all fours with those here, and 
because it decided specifically that the grant of immunity 
contained in two early immunity statutes modeled on § 859 
attaches to evidence given, without subpoena or oath it will 
also be noticed, to the authorized representatives of a fed¬ 
eral investigatory body operating at the request of the 
House of Representatives. 

The House by resolution, March 7,1904, “requested” the 
Commissioner of Corporations to investigate the meat pack¬ 
ing industry, and to report his findings to Congress. 142 Fed. 
at 810. Apprised of the impending investigation in the 
press, the principal meat packers consulted their respective 
counsel, and were advised that the Commissioner was suffi¬ 
ciently authorized by Congress to make the investigation, to 
issue subpoenas and to administer oaths. Ibid. Accordingly 
they met him voluntarily, and were told by him that the 
purpose of Congress in creating his department was to de¬ 
velop facts for the legislature. The question of the immunity 


s See footnote 23, below 
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of evidence was discussed, and the Commissioner stated that 
he could do no more as to that than say that his department 
and the President would “do what was right.” Id. at 812, 
813. He pointed out that the Commissioner had power to call 
a formal hearing and demand to have the evidence brought 
to him, but that it would be more convenient to acquire the 
facts without these formalities, and that he could not under¬ 
take the investigation himself, but would have duly accred¬ 
ited agents do so. Id. at S13. The packers, after again con¬ 
sulting their respective counsel and being advised that it 
was their legal duty to comply with the call of the Commis¬ 
sioner, permitted his agents to have access to their books 
and records, and answered interrogatories for them. 

No subpoenas were issued, and no oaths administered. 

Nor, except for the preliminary discussion of immunity, was 

a further claim of immunitv made. 

* 

The Commissioner’s Report was published, March 3,1905, 
and transmitted by the President to Congress. Using this 
report among other evidence, the District Attorney at Chi¬ 
cago obtained an indictment of the meat packers, July 1, 
1905, for violation of the Sherman Act. Id. at 815, S16. The 
defendants entered a special plea that their furnishing of the 
information for the Report under these circumstances en¬ 
titled them to the total immunity from prosecution granted 
by the Commerce and Labor and Interstate Commerce Acts. 
Id. at 817. 

The Commerce and Labor Act provided for a Commis¬ 
sioner of Corporations (Act Feb. 14,1903, c. 552, § 6,32 stat. 
825) to acquire information about the organization of cor¬ 
porate commerce and to report such information to the 
President as would enable him “to make recommendations 
to Congress for the regulation of such commerce.” The 
Commissioner was given power and authority over corpora¬ 
tions equivalent to that given over carriers in the Interstate 
Commerce Act of 1887, including the basic “right to obtain 
[from such corporations] full and complete information” 
and “including the right to subpoena and compel the at¬ 
tendance and testimony of witnesses and the production of 
documentary evidence and to administer oaths. All the re¬ 
quirements, obligations, liabilities and immunities con- 
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ferred by [the Interstate Commerce Act of February 4, 
1887] and by [the Supplemental Act to regulate commerce 
of February 11, 1893] shall also apply to all persons who 
may be subpoenaed to testify as witnesses or to produce 
documentary evidence in pursuance of the authority con¬ 
ferred by this section. ’ ’ 142 Fed. at 820. 

The immunity provisions to be construed, therefore, were 
as follows: (a) In the Interstate Commerce Act of 1887: 6 

A common carrier or other person might be ordered 
“to appear before said Commission (and produce books 
and papers if so ordered) and give evidence touching 
the matter in question . . . The claim that any such 
testimony or evidence may tend to criminate the per¬ 
son giving such evidence shall not excuse such witness 
from testifying; but such evidence or testimony shall 
not be used against such person on the trial of any 
criminal proceeding.” 

(b) In the Supplemental Act of 1893: 7 

“But no person shall be prosecuted or subjected to any 
penalty or forfeiture for, or on account of, any trans¬ 
action, matter or thing concerning which he may testify, 
or produce evidence, documentary or otherwise before 
said commission, or in obedience to its subpoena, or 
the subpoena of either of them, or in any such case or 
proceeding.” 

(c) In the Appropriation Act of 1903 for the enforcement 
of the Interstate Commerce, Sherman and Wilson Acts : 8 
“Provided, that no person shall be prosecuted or be 
subjected to any penalty or forfeiture for, or on account 
of any matter transaction or thing concerning which 
he may testify, or produce evidence documentary or 
otherwise, in any proceeding, suit or prosecution under 
said act.” 

The government objected to the defendant’s claim of 
immunity, but the Court, construing these statutes in these 
circumstances, upheld their plea on the following grounds: 

6 Act. Feb. 4, 1887, c. 104, § 12, 24 Stat. 383. Emphasis supplied. 

7 Act. Feb. 11, 1893, c. 83, 27 Stat. 443, 49 U.S.C., § 46. Emphasis supplied. 

» Act Feb. 25, 1903, c. 755, § 1, 32 Stat. 904, 15 U.S.C., § 32, 49 U.S.C., § 47. 
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(1) “The immunity flows to the witness by action of law 
without any claim on his part,” citing Brown v. Walker, 
161 U. S. 591 (1896); Hale v. Henkel, 201 U. S. 43 (1906), 
and State cases. 142 Fed. at 822. 

(2) The immunity given must be as broad as the liabili¬ 
ties imposed by law or by the act; hence where the act calls 
upon the citizen to answer any “lawful requirement” of 
the commissioner, and since “require” means to ask of 
right and by authority, compulsion exists without the mere 
additional process of a subpoena, and it is the duty of the 
witness to obey. Ibid. 

(3) The government’s contention “that in order to get 
immunity the citizen shall wait until the compulsion becomes 
irresistible” is untenable, since the law never puts a pre¬ 
mium on contumacy, and a person does not become a favored 
citizen by resistance to a lawful requirement. Id. at 822, 823. 

(4) The enabling statutes granted immunity to evidence 
given before said commission, but the Court held that the 
Commissioner was fully warranted in acquiring, and that 
the statutory immunitv extended to, evidence obtained 
through representatives; and while it would not be proper 
to hold him for the actions of his representatives which did 
not flow through them to him, in so far as they did flow to 
him they must be considered negotiations between him and 
the defendants, hence privileged. Id. at 823, 824. 

(5) A subpoena is further unnecessary, for “The only 
object of the subpoena is to secure the attendance. It is 
superfluous when he is present without subpoena.” By a 
long line of federal authorities, “a witness who attends 
without subpoena attends ‘pursuant to law.’ ” His fees are 
taxable. It is true that the Act of February 14, 1903, under 
which the Commissioner proceeded, “says that immunity 
shall apply to all persons ‘who may be subpoenaed,’ etc. 
Now it would be absurd to say that a person subpoenaed 
would have immunity if he produced no evidence, and, as 
the subpoena alone cannot give immunity, so the lack of 
that alone cannot take it away.” Id. at 824-S25. 

(6) An oath is unnecessary. The purpose of the oath is 
to secure truth. If the interrogator suspects the witness’s 
truthfulness, he may arrange to have him sworn. Id. at 825. 



17 


Clearly the equivalence of the circumstances and princi¬ 
ples of the Armour decision to those here need not be 
labored. The government, nevertheless, states that the Com¬ 
mittee’s representatives here had no power to compel appel¬ 
lee to attend. (Appellant’s Brief, p. 9). It seems sufficient 
to reply that neither did their counterparts in the Armour 
case. The element of compulsion thought necessary there, 
as has been shown, lay in the enabling statute which made 
it a “lawful requirement” of the citizen to give his evidence. 
So here the element of compulsion lies in the enabling 
Senate Resolution authorizing the Committee “to require 
by subpoena or otherwise attendance of such witnesses 

> J 9 

• • • • 

The investigation in the Armour case, indeed, was 
undertaken by the Commissioner of Corporations at the 
“request” of Congress 10 and by the use of authorized 
representatives. The principles, therefore, of that decision, 
relating to a grant of total immunity as to evidence given 
to representatives of an administrative department, would 
appear to apply a fortiori here to the grant of partial im¬ 
munity as to evidence given to representatives of a com¬ 
mittee of Congress itself. 

The events that followed the Armour case, which stands 
unreversed, further demonstrate that both Congress and 
the Executive Branch assumed that a congressional grant 
of immunity extended to evidence accepted by authorized 
representatives of a federal investigating body. The Armour 
decision, as is well known, displeased President Theodore 
Roosevelt, who regarded it as impeding his assault on 
“trusts.” At the suggestion of his attorney general, he 
sent a special message to Congress proposing that the 
grants of immunity in the Commerce and Labor and Inter¬ 
state Commerce Acts be limited thereafter to witnesses who 
were subpoenaed, sworn and claimed immunity. 11 This mes¬ 
sage occasioned a substantial debate on immunity policy, 12 

9Sen. Res. No. 202, 81st Cong. 2d Sess., § 3 (1950). Emphasis supplied. 

10 March 7, 1904. “Resolved, that the Secretary of Commerce and Labor be, 
and he is hereby, requested to investigate. . . .” See 142 Fed. at 810. 

11 April 18, 1906, H. Doc. No. 706, 59th Cong., 1st Sess. The salient parts of 
the speech are printed in 8 Wigmore, Evidence 518-519, § 2282 (3d ed. 1940). 

12 Cong. Rcc., 59th Cong., 1st Sess., 5500, 7657-8, 8738-40. 
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as a result of which Congress passed the Act of June 30, 
1906, 13 accepting the President’s suggestions in part, and 
providing that as to the Interstate Commerce Acts of 1887 
and 1903, the Commerce and Labor Act and the Appropria¬ 
tion Act of 1903, 

4 ‘immunity shall extend only to a natural person who, 
in obedience to a subpoena, gives testimony under oath 
or produces evidence, documentary or otherwise, under 
oath.” 

This pattern for immunity provisions was followed in most 
of the new administrative legislation until 1933. u 

This special message, debate and new statute are sig¬ 
nificant here in four respects: (a) although almost all of 
the evidence subsequently held immunized in the Armour 
case was obtained by authorized representatives of the 
Commissioner, neither the President nor Congress sug¬ 
gested curtailing investigation by representatives, nor 
withholding immunity ipso facto as to the evidence they 
acquired, (2) the changes suggested and enacted were 
confined to administrative departments; no change was 
made relative to judicial or congressional investigations, 
and § 859, though its existence was noted in the debate, 
went unamended, (3) the new requirements were not im 
tended to change the basic immunity policy, merely to 
“place the government in a position where they know what 
they are doing” 15 in administrative investigations, (4) al¬ 
though the subpoena and oath are considered in more detail 
below, it may be noted here that in the new statute the 
careful language requiring a subpoena in every instance, 
and the phrase “testimony under oath,” confirm the show¬ 
ing of the legislative history and judicial construction that 
a subpoena has no necessary connection with a grant of 
immunity and that the word “testimony” alone meant 
either sworn or unsworn testimony. 

In 1910 Congressional immunity policy came under spe¬ 
cial scrutiny once again, when R.S. § S60 16 providing im- 

13 Act June 30, 1906, c. 3920, 34 Stat. 79S, 15 U.S.C., 33, 49 U.S.C., § 48. 
i* See United States v. Monia, 317 U.S. 424, 429, 430, 442, 443 (1943). 
is Cong. Rec., 59th Cong., 1st Sess., 8738. 
i« Act Feb. 25, 1868, c. 13, 15 Stat. 37. 
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munity as to any “pleading of a party” in a judicial pro¬ 
ceeding came under attack in Congress, and was repealed 
because of inability to control abuses of it. 17 Although § 859 
was considered a “companion statute” to § 860, 18 appellee 
has found no suggestion that § 859 be amended in connec¬ 
tion with the repeal of § 860. 

With the Securities Act of 1933 another change of im¬ 
munity policy in administrative investigations occurred. 19 
The express requirements for subpoena and oath were 
dropped, and a requirement that the witness claim his 
constitutional privilege and thereafter be compelled to give 
evidence was substituted in most of the major administra¬ 
tive legislation from that date to the present. 20 No change 
in § 859, however, was made. 

In 193S Congress passed a joint resolution “To amend 
sections 101, 102, 103, 104 and 859 of the Revised Statutes 
of the United States relating to congressional investiga¬ 
tions” so as to extend the application of those sections to 
inquiries of joint committees of both Houses as well as to 
those of either House and of the whole, as before. 21 Each of 
the five sections was so amended, and, as amended, re¬ 
enacted. Appellee has found no suggestion that § 859 should 
be otherwise amended in any respect on that occasion. 

That § 859 covers appellee’s testimony to the authorized 
representatives of the Senate Special Committee is con¬ 
firmed, most recently, by the decision in United States v. 
Bryan , 339 U.S. 323 (1950), which has the double value here 
of construing § 859 with its companion sections, especially 
R.S. § 102 (2 U.S.C., § 192), which it is held and the Gov¬ 
ernment concedes must be construed together. 22 

The House Committee on Un-American Activities sub- 


17 H. R. No. 266, 61st Cong., 2d Sess., Jan. 20, 1910. 

United States v. Bryan , 339 U.S. 323, 336 (I960), 
is c. 38, § 22(c), 4S Stat. 87, 15 U.S.C., § 77v. 

20 See United States v. Monia, 317 U.S. 424, 434, 442 (1943). 

21 Act June 22, 1938, c. 594, 52 Stat. 942, 2 U.S.C., §§ 191, 192, 193, 194, 
18, U.S.C., § 3486. In the Revision of Title 18, U.S.C., § 3486 (R.S. § 859) 
was left unchanged. H.R. No. 304, 80th Cong., 1st Sess. 

22 United States v. Barsky, 72 F. Supp. 165 (D.C. Dist. Col. 1947), affirmed, 
83 U.S. App. D. C. 127, 167 F. 2d 241 (C. A. D. C. 1947), cert, denied, 334 
U.S. 843 (1948); Appellant’s Brief, p. 8. 
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poenaed Miss Bryan and others to produce the books and 
records of an association, of which they were officers, in 
the Committee’s “chamber” in Washington. Bryan and the 
others appeared, failed to produce any books or records, 
and read or handed to the Committee’s counsel an identical 
prepared statement purporting to explain their refusal to 
produce. Whether some or any of the members of the Com¬ 
mittee were present was never determined, for reasons 
explained below. Bryan also stated that she considered the 
subpoena invalid, and refused to answer other questions as 
not being pertinent. 339 U.S. at 325. She later mailed a 
different statement to the Committee’s counsel, who at her 
request substituted the later statement for the former in the 
record. 23 

Having been found in contempt, she was indicted pursu¬ 
ant to R.S. §§ 102 and 104 in the District of Columbia. At 
the trial her statement in the Committee record was read 
over the objection that § 859 prohibited its use against her. 
Id. at 335. She also objected that she could not be in wilful 
default because a quorum of the Committee was not present 
when she appeared in its chamber. Id. at 326. The Com¬ 
mittee’s counsel could not recall on cross-examination how 
many members had been present; he thought four or six of 
the nine members, 24 and whether any was there was never 
determined because the trial Court withdrew the issue from 
the jury’s consideration, and instructed it “ 4 as a matter 
of law, that the Committee on Un-American activities of 

-3 United States v. Bryan, Transcript of Record, Supreme Court of the 
United States, October Term, 1949, No. 99, 47A ff. Questions by Mr. Rogge, 
counsel for respondent, answers by Mr. Adamson, counsel for the Committee: 

Q. Now', Mr. Adamson, she didn’t hand you any particular statement on 
that day? A. I believe there was a statement, a mimeographed statement given 
out by somebody, and I think Miss Bryan had papers in her hand from which 
she took some copies. Now, whether that was the statement, the mimeograph of 
that transcript, Mr. Rogge, I am not sure. 

Q. As a matter of fact, don’t you know that the statement was mailed down 
later? A. I think we did get a statement from her by mail, and I think that she 
asked that that statement be substituted or incorporated in the record. I believe 
at least the one in the record is the one that came by mail. 

Q. As a matter of fact, doesn’t the transcript affirmatively so show? A. Yes, 
I think this is the one that came by mail, and the one you are talking about 
is the one set out in here. I wouldn’t swear to that. 

2< Ibid. 
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the House of Representatives was a validly constituted 
Committee of the Congress, and was at the time of the de¬ 
fendant’s appearance.’ ” Id. at 326, 327. 

The Supreme Court, in the companion case of United 
States v. Fleiscliman, 339 U.S. 349 (1950), stated its con¬ 
cept of the basic principle in this language: 

“It should be emphasized that we are not dealing with 
the duties of witnesses summoned by one committee 
but with the obligations owed by persons summoned by 
authority of the Senate or House of Representatives 
to appear before any person or group designated by 
that authority.” (339 U.S. at 365). 

In the same light, the Court construed R.S. §102 in the 
Bryan case as follows: 

“The Christoff el case 21 is inapposite. For that decision, 
which involved a prosecution for perjury before a con¬ 
gressional committee, rests in part upon the proposition 
that the applicable perjury statute requires that a ‘com¬ 
petent tribunal’ be present when the false statement is 
made. There is no such requirement in R.S. § 102. It 
does not contemplate some affirmative act which is 
made punishable only if performed before a competent 
tribunal, but an intentional failure to testify or produce 
papers, however the contumacy is manifested. Respon¬ 
dent attempts to equate R. S. § 102 with the perjury 
statute considered in the Christoff el case by contend¬ 
ing that it applies only to the refusal to testify or pro¬ 
duce papers before a committee—i.e., in the presence 
of a quorum of the committee. But the statute is not 
so limited. In the first place, it refers to the wilful 
failure by any person ‘to give testimony or to produce 
papers upon any matter under inquiry before . . . any 
committee of either House of Congress,’ not to the 
failure to testify before a congressional committee. And 
the fact that appearance before a committee is not an 
essential element of the offense is further emphasized 
by additional language in the statute, which, after de- 


23 Christ offcl v. United States, 338 U.S. 84 (1949). 
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fining wilful default in the terms set out above, con¬ 
tinues, ‘or who, having appeared, refuses to answer 
any question pertinent to the question under inquiry, 
shall be deemed guilty of a misdemeanor, . . .’ (Em¬ 
phasis supplied [by the Court].) 

“It is clear that R. S. § 102 is designed to punish the 
obstruction of inquiries in which the Houses of Con¬ 
gress or their committees are engaged. If it is shown 
that such an inquiry is, in fact, obstructed by the in¬ 
tentional withholding of documents, it is unimportant 
whether the subpoenaed person proclaims his refusal 
to respond before the full committee, sends a telegram 
to the chairman, or simply stays away from the hear¬ 
ing on the return day.” (339 U.S. 328-330). 

The Court, indeed, found it unnecessary to decide whether 
or not the subpoena was valid, for even if it was not, 

“The jury found that she had power to produce the 
papers. The question therefore arises as to what pos¬ 
sible prejudice respondent might have suffered if she 
had turned over the records to less than a quorum of 
the Committee. In the case of oral testimony, a wit¬ 
ness might well desire to appear only if a quorum was 
present because of a feeling that some committee mem¬ 
bers, unrestrained by presence of a majority, might 
exceed proper bounds of inquiry. But that considera¬ 
tion is obviously inapplicable to the production of 
papers and is irrelevant here in any event since res¬ 
pondent testified.” (339 U.S. at 332, f.n.8). 

The punishment of § 102 is thus not limited to conduct 
in the presence of the Committee members; it extends to 
“the wilful failure by any person ‘to give testimony or to 
produce papers upon any matter under inquiry before . . . 
any committee of either House of Congress.’ ” So also the 
grant of immunity is not limited to conduct before the mem¬ 
bers themselves. Bryan’s substitute written statement about 
her refusal to produce the books, as read to the trial Court, 
was in fact mailed to the Committee’s counsel. The Su¬ 
preme Court held, nevertheless, “Admittedly her testi¬ 
mony relative to production of the books comes within the 
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literal language of the statute [§ 859];339 U.S. at 335. 
The Court refused to apply the protection of the statute to 
Bryan only because, logically speaking, Congress designed 
its grant of immunity to assist the acquisition of informa¬ 
tion, not to protect the withholding of it. 

These authorities and the legislative history compel the 
conclusion that the grant of partial immunity in § 859 ex¬ 
tends to testimony cooperatively given to the authorized 
representatives of a Senate committee pursuant to the re¬ 
quirement of its enabling act. This accords with the plain 
construction of the section. It contemplates the production 
of written as well as oral evidence, and to hold that Com¬ 
mittee members must necessarily be present to receive 
either kind of evidence would be to require an “empty 
formality.” 

(2) A subpoena or other summons is not required by 
§ 859. 

Section 859 itself makes no mention of a summons, 
whether in the form of a subpoena or otherwise, and appel¬ 
lee has found no authority whatever for reading a subpoena 
or other summons into it as a prerequisite to its grant of 
partial immunity. To the contrary, it has never been sup¬ 
posed that a subpoena has any necessary connection with 
a statutory grant of immunity. “Neither subpoena nor oath 
is necessary. ...” 8 Wigmore, Evidence 517, § 2282 (3d ed. 
1940). Nor is any other form of summons necessary. Con¬ 
gress from the outset intended § 859 to extend to persons 
who presented themselves “voluntarily,” and it sanctioned 
this intention in practice. Cong. Globe, 37th Cong. 2d Sess. 
364 (January 17, 1862). 

The reasons are plain. The grant of immunity relates to 
evidence given, not to mere appearance whether pursuant 
to summons or not. 8 Wigmore, Evidence 508, § 2282 (3d 
ed. 1940); United States v. Armour & Co., 142 Fed. 808, 
824-825 (D.C. N.D. Ill. 1906). As indicated, §859 contains 
no mention of a summons. Further, the Act of February 
25, 1868, sometimes considered a companion statute to 
§859, United States v. Bryan, 339 U.S. 338, 336 (1950), 
provides that “no pleading of a party . . . shall be given 
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in evidence, or in any manner used against such party . . . 
in respect to any crime, . . and thus grants immunity 
as to evidence where a summons would in most instances 
have no place. The Supplemental Act of February 11, 1893 
to regulate commerce grants immunity to the subpoenaed 
and unsubpoenaed alike. 16 

Where, to be sure, Congress has anticipated inadvertence 
on the part of an administrative agency, or collusion, it 
sometimes has expressly required a subpoena, an oath or a 
claim of immunity, or a combination of them, as a “stand¬ 
ard” or formal condition precedent to the flow of immunity 
from the statute. But, as has been seen, where it has made 
such requirements, it has said so expressly and unmistake- 
ably, as in the Act of June 30, 1906 (34 Stat. 798): 

“immunity shall extend only to a natural person who, 
in obedience to a subpoena, gives testimony under oath 
or produces evidence, documentary or otherwise, under 
oath.” 

Or, dropping the express requirements of subpoena and 
oath, as in the Securities Act of 1933 (48 Stat. 87): 

“but no individual shall be prosecuted or subjected to 
any penalty or forfeiture for or on account of any 
transaction, matter or thing concerning which he is 
compelled, after having claimed his privilege against 
self-incrimination, to testify or produce evidence, docu¬ 
mentary or otherwise, ...” 

But unless such a prerequisite to immunity is stated, it will 
not be read into the statute by the Court. United States v. 
Monia, 317 U.S. 424, 429-430 (1943), citing United States v. 
Armour & Co., supra. 

It is the sovereign power to require, not the mere process 

26 27 Stat. 443. “No person shall be excused from attending and testifying 
or from producing books, papers, tariffs, contracts, agreements and documents 
before the Interstate Commerce Commission, or in obedience to the subpoena 
of the Commission. . . . But no person shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any transaction, matter or thing, 
concerning which he may testify, or produce evidence, documentary or other¬ 
wise, before said Commission, or in obedience to its subpoena. . . .” (Emphasis 
supplied). 
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of a subpoena, which is germane to the grant of immuni ty. 
United States v. Armour & Co., supra, 822, 823, and the 
cases there cited. 

These considerations would seem to dispose of the matter 
of summons, but the Government, although conceding that 
§ 859 says nothing about summons, states that ‘ 1 other sec¬ 
tions ’ ’ of the Act of 1857 require ‘ ‘ appearance pursuant to 
subpoena or other s umm ons ‘by authority of either 
House.’ ”, and that the sections of the Act must be read 
together. This leads, the Government says, to this con¬ 
clusion: “It thus emerges that for immunity to arise . . . 
a witness must appear . . . pursuant to subpoena or other 
summons; ...” (Appellant’s Brief, p. 8). 

Appellee agrees that the sections of the Act must be read 
together. But the Government’s conclusion is a non-sequitur 
and a misrepresentation of the text of the statute. Section 
102, to which the Government evidently refers, provides 
that “Every person who having been summoned as a wit¬ 
ness by the authority of either House of Congress . . . 
willfully makes default, or who, having appeared, refuses 
to answer . . . shall be deemed guilty of a misdemeanor. 
. . .” Section 104 provides the procedure for punishing 
such misdemeanor of “a witness summoned as mentioned 
in section 102 ...” 

Obviously, as the Government states, the first clause of 
§ 102 requires the attendance of persons who have been 
summoned. But as the Supreme Court held in Sinclair v. 
U. S., 279 U. S. 263, 291 (1929), the second clause includes 
persons who have appeared voluntarily: 

“Section 102 plainly extends to a case where a person 
voluntarily appears as a witness without being sum¬ 
moned as well as to the case of one required to attend. ’ ’ 

Appellee submits that there is no warrant for saying that 
the first clause must be read with § 859, and the second may 
not be. The existence of the second clause, indeed, is proof, 
if it were needed, that the grant of immunity in § 859 does 
not depend on issuance of a subpoena or other summons. 

In any event, appellee was in fact summoned by the rep¬ 
resentatives of the Senate Special Committee, who had the 
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power to “require” his attendance “by subpoena or other¬ 
wise.” The Government has not attempted to define these 
terms, nor its own phrase: “subpoena or other summons.” 
But Mr. Burling’s statement can scarcely be considered 
anything but a “summons other than a subpoena”: 

11 1 have authority to telephone to your attorney and to 
tell you, that is, tell him, that the Committee, acting 
through me, would like to see you and ask some ques¬ 
tions about the facts.” (R. 12). 

With the sovereign power of the Senate in the background, 
this language, however courteous, is the glove on the mailed 
fist. 

(3) An oath is not required by § 859. 

In the absence of statutory requirement, an oath has al¬ 
ways been considered irrelevant to a grant of immunity. 
Wigmore in his chapter on “Grant of Immunity” states the 
rule as follows: 

“Nor is ail oath it would seem, any more necessary 
[than a subpoena]; whether perjury could be com¬ 
mitted "without an oath is immaterial, for the law of 
crimes and of evidence are not inherently coextensive; ” 

and again with respect to administrative proceedings, 

“Neither subpoena nor oath is necessary, for the same 
reasons as before.” 8 Wigmore, Evidence 509, 517, 
§ 2282 (3d ed. 1940). 

In conformity with this rule, the Court in United States 
v. Armour <£ Co., 142 Fed. 808, 825-826 (D.C. N.D. Ill. 
1906), construing two immunity statutes modeled on § 859, 
held, 

“Now it would be absurd to say that a person sub¬ 
poenaed would have immunity if he produced no evi¬ 
dence, and, as the subpoena alone cannot give immunity, 
so the lack of that alone cannot take it away. 
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1 ‘ The same argument will apply to the oath. The pur¬ 
pose of the oath was to secure the truth. That is always 
the purpose of the oath; and, to be certain that we get 
the truth, the court always starts out by putting the 
witness under oath. But the act under which Garfield 
[Commissioner of Corporations] was clothed with 
power did not require him to put anybody under oath. 
It required him to make investigation.’’ 

Section 859 and the rest of the Act of 1857, as well as the 
enabling Resolution creating the Senate Special Commit¬ 
tee are exactly parallel with the act cited above: they per¬ 
mit but not require taking testimony under oath; they relate 
to investigations on behalf of Congress. 

Analysis of the language of § 859 shows, furthermore, 
that the word “testimony” standing alone, as Congress 
uses it there and in the long series of immunity statutes, 
necessarily includes unsworn as well as sworn evidence. 
The original form of §859 (§2 of the Act of 1857) pro¬ 
vided that no one should be held criminally “for any act 
or fact touching which he shall be required to testify,” and 
that “no statement made or paper produced . . . shall be 
competent testimony in any criminal proceeding against 
such witness. ...” (Emphasis supplied). The word “testi¬ 
mony” here obviously means “evidence,” including books 
and papers as well as oral statements, sworn and unsworn. 

As amended in 1862, § 859 was telescoped so as to read 
substantially as it does today: “That the testimony of a 
witness examined and testifying . . . shall not be used as 
evidence in any criminal proceeding against such witness 
in any court of justice: Provided, however, that no official 
paper or record, produced by such witness on such exami¬ 
nation, shall be held or taken to be included within the 
privilege of said evidence. ...” Once again the word 
“testimony” patently includes books and papers as well as 
oral testimony, sworn or unsworn. Section 1 of the Act 
(now §102) also enjoins any person to “give testimony,” 
“produce papers” and “answer any question,” without 
reference to an oath, and § 859 is to be read in the light of 
these requirements. 
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Admissions against interest are also, of course, admis¬ 
sible without oath. 27 

Not surprisingly, therefore, when Congress in 1906 
wished to prescribe both a subpoena and oath as a “stand¬ 
ard” for the Interstate Commerce Co mm ission and other 
executive departments, it said so by adopting the unmis- 
takeable formula of the Act of June 30, 1906: 

“immunity shall extend only to a natural person who, 
in obedience to a subpoena, gives testimony under oath 
or produces evidence, documentary or otherwise, under 
oath,” (Emphasis supplied), 

which formula it thereafter used where it wished to pre¬ 
scribe an oath and a subpoena. Since the phrase, “testimony 
under oath,” was adopted after a special message by the 
President and full debate in Congress, it cannot be con¬ 
sidered a careless redundancy. 

In its own Brief, moreover, (pp. 8, 9) the Government 
uses the phrase “sworn testimony,” rather than “testi¬ 
mony” alone, to describe testimony under oath. Appellee 
submits that this is additional “mute testimony” to the 
fact that the word “testimony” standing alone as it does 
in § 859, means either sworn or unsworn testimony. 

The Government, however, cites the Bankruptcy Act as 
construed in Edelstein v. United States, 149 Fed. 636, 640 
(C.A. 8th, 1906), as showing that “testimony” implies an 
oath. (Appellant’s Brief, p. 8). Suffice it to say that the 
court there grounded its construction of that statute on the 
special need for an oath in bankruptcy examinations, and 
confined its decision expressly to “the legislation in ques¬ 
tion.” Significantly too the court, though its decision is 
dated November 30, 1906, does not refer to United States 

* United States v. Arvwur Co., 142 Fed. SOS, 825 (D.C. X.D. Ill. 1906): 
“Books and documents prove themselves, when produced for the purpose 
of showing admissions against interest. They are receivable in all courts 
against the party producing them. The oath is not always essential to 
testimony. Osborne v. Detroit (C.C.) 32 Fed. 36. No oath is essential to the 
compulsion to produce documents in a witness's possession. A person who 
is required to produce documents in his possession, and produces them, 
need not be sworn to get from him the documents, [citing cases.] . . . 
The purpose of the oath was to secure the truth. That is always the pur¬ 
pose of the oath.” 
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v. Armour <£ Co. (March 21, 1906) holding, as has been 
seen, that in statutes like those here the word “testimony” 
means evidence, unsworn as well as sworn; nor does the 
court refer to President Roosevelt’s special message of 
April 18,1906, nor to the Act of June 30, 1906, spelling out 
“testimony under oath.” The Bankruptcy Act deals with 
debtors ’ estates, not with legislative investigations. 

Finally the government cites, as bearing on the meaning 
of ‘ 1 testimony, ’ ’ the proviso in § 859, which grants immunity 
“except in a prosecution for perjury committed in giving 
such testimony.” This proviso, in the first place, is per¬ 
fectly consistent with the rest of the section: where the 
testimony has been given under oath, the proviso may apply. 
But in the second place, the Supreme Court has held that 
the similar proviso in the immunity section of the Act of 
February 25, 1903 “was added only from superfluous cau¬ 
tion and throws no light on the construction,” Heike v. 
United States, 227 U.S. 131, 141 (1913), and has adopted 
the same construction of the proviso in § 859. United States 
v. Bryan, 339 U.S. 323, 342 (1950). 

II. Appellee’s claim of partial immunity under § 859 
is valid; the Government has evidently misunderstood 
the underlying issue here by confusing appellee’s claim 
of immunity as to the evidence which he gave, with a 
claim of privilege against self-incrimination (which he 
did not make) as to evidence refused to be given. 

The record sufficiently shows, without laboring the mat¬ 
ter further, that the Senate Special Committee wished to 
obtain certain facts from appellee; that the general powers 
of the Senate and the specific authority of the Committee 
authorized it to obtain the facts from appellee “by sub¬ 
poena or otherwise,” and required him to respond as di¬ 
rected by the Committee, whether pursuant to subpoena or 
otherwise; that the Committee authorized its representa¬ 
tives to telephone to him in Chicago and tell him that the 
Committee acting through them wished to have its represen¬ 
tatives interrogate him in Washington; that appellee ap¬ 
peared in the Committee’s office in response to this call and 
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cooperatively answered the interrogation of its representa¬ 
tives, after first notifying them with crystal clarity that he 
claimed under the applicable immunity statute that his tes¬ 
timony could not be used against him; and that the Commit¬ 
tee thus obtained the facts it wished to have. 

Appellee’s testimony in these circumstances -would appear 
clearly within the ambit of the partial immunity provided 
by § 859 and this result appears to be directly in accordance 
with the legislative history and judicial construction of 
§ 859 as set out in appellee’s Point I above. This is not 
contradicted, in appellee’s opinion, by anything contained 
in the government’s Brief, either in its Point I which has 
already been discussed at length, or in its Point II. 

Appellee thinks, moreover, that the Government’s Point 
II (Appellant’s Brief, pp. 10-14), besides containing some 
unwarranted implications which he feels obliged to correct, 
shows that the Government has confused the law relating 
to a claim of statutory partial immunity as to evidence 
given, with the law relating to a claim of privilege against 
self-incrimination as to evidence refused to be given. For 
the sake of conciseness and precision, appellee will quote, 
page by page, the Government’s statements which he feels 
it necessary to answer, calling the Court’s especial atten¬ 
tion to the discussion at pages 3$*to 31, below, of the Gov¬ 
ernment’s apparent mistaking of immunity for privilege 
against self-incrimination. 

Page 10. “The Committee’s assistant counsel character¬ 
ized the meeting at which appellee made admissions as an 
informal conference.” Assuming arguendo that this point is 
not irrelevant, “conference” is scarcely apt to describe the 
systematic one-way interrogation of appellee, who volun¬ 
teered nothing but cooperatively answered the Committee’s 
representatives’ questions, on examination before a court 
reporter in the Committee’s offices. 

“No privilege against self-incrimination was claimed.” 
Section S59 requires no such claim as a condition of its 
grant of immunity, and it is settled that in the absence of 
such requirement, no such claim need be made. United 
States v. Monia, 317 U.S. 424 (1943). The fact that no such 
claim was made, therefore, is irrelevant here, and betrays 
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the Government’s basic misunderstanding, or misstatement, 
perhaps inadvertent, of the immunity law, as discussed 
below with respect to page 12. 

Page 11. ‘‘The extent of the Committee’s counsel’s au¬ 
thority being questioned, he replied that his authorization 
was only to telephone counsel and ask some questions about 
the facts.” In addition to the fact that the only aspect of 
the Committee’s counsel’s authority which was questioned 
was his power to give assurance that appellee’s testimony 
would not thereafter be used against him, appellee submits 
that the government’s statement here is considerable dis¬ 
tortion of counsel’s statement (R. 12): 

“I have authority to telephone to your attorney and 
to tell you, that is, tell him, that the Committee, acting 
through me, would like to see you and ask some ques¬ 
tions about the facts.” 

“In the course of the questioning he was reminded that he 
was not under compulsion.” Certainly he was not under 
compulsion of a subpoena; he was under the compulsion of 
a citizen, and of the general power of the Senate and the 
specific power of its Special Committee to ‘ ‘ require ’ ’ infor¬ 
mation ‘ ‘ by subpoena or otherwise. ’ ’ 

The balance of the, matter of page 11 appears to need no 
comment, except the last paragraph which appears to be a 
part of a theory set out on page 12. 

Page 12. In the last paragraph on page 11 and the first 
four paragraphs on page 12 the government makes, appellee 
respectfully submits, the fundamental error in this field of 
law of confusing a claim of immunity as to evidence given 
and a claim of privilege against self-incrimination as to evi¬ 
dence refused to be given. Appellee thinks it necessary to 
analyze these paragraphs because this confusion may be 
what underlies the government’s main argument. 

Referring in its footnote 13 to R. 52, the government states 
first that “The court below held appellee’s claim of priv¬ 
ilege immaterial.” Appellee, of course, made no claim of 
privilege below; his lawyer stated (R. 15), “the testimony 
will be given with the belief on our part that our claim of 
immunity will be recognized in the event of any subsequent 
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proceeding, even in the absence of any assurance by counsel 
that it will be so recognized. Mr. Burling. Very well. If 
it is agreeable, I would like to start with Mr. Brennan.” 
(Emphasis supplied). The trial Court, therefore, necessarily 
held nothing as to privilege; it held (R. 52), “The fact that 
immunity was not specifically granted is, in the Court’s 
judgment, immaterial since such immunity was granted by 
the statute and, indeed, the individuals purporting to with¬ 
hold the granting of immunity, while acting cautiously, had 
no power either to withhold or grant immunity, nor, as 
aforestated was defendant required to assert or claim it.” 
The significance of the claim of immunity at the hearing was 
practical and salutary: it was notice to the Committee’s 
representatives that, if an effort were made to use appellee’s 
evidence against him, as the Government has attempted to 
do, he would claim that it was inadmissible, and the Court 
below so held. 

That the government’s choice of words is not inadvertent, 
but that it has truly confused the issue, is confirmed on page 
12. In the first paragraph it states that to hold a claim of 
immunity immaterial, as the Court did below citing the 
Armour case, “is to beg the central question because the 
Committee’s counsel could not conduct a “Committee hear¬ 
ing,” and appellee could not have been held in contempt of 
Congress had he refused to appear or remain. The govern¬ 
ment obviously is thinking of a claim of constitutional priv¬ 
ilege to avoid giving testimony at a hearing; this is a differ¬ 
ent matter entirely from the grant of immunity by § 859 as 
to evidence given at the hearing, and prospectively at¬ 
tempted to be introduced at a subsequent criminal proceed¬ 
ing. This then, is the same argument already made on 
page 10. 

In any event, a claim of constitutional privilege is irrele¬ 
vant to the grant of immunity in § 859 not only as a matter 
of statutory construction under the Monia and Armour 
cases, but also for the different but fundamental reason 
that Counselman v. Hitchcock, 142 U.S. 547 (1892) held, as 
is well-known, that the type of grant in § 859 is not a “full 
substitute” for the constitutional privilege, hence that no 
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one, not Congress itself, can overrule a claim of the privilege 
by a legislative witness. Failure to give effect to these basic 
distinctions further causes the government to misconstrue 
Wigmore’s phrase, which it quotes as follows: “There must 
be a ruling ‘ overriding the claim and requiring an answer. ’ 
8 Wigmore, Evidence § 2282 (3d ed. 1940).’’ Wigmore pos¬ 
tulated a theory with respect to total immunity statutes that 
a legislature could not be presumed in logic to intend to give 
immunity to testimony unless the witness actually threat¬ 
ened to withhold it under his constitutional privilege. Id. ait 
510. For that reason he considered that “there must be a 
claim of privilege,” id. at 509, and “a ruling of the judge 
[or other officer], overriding the claim,” id. at 516, which is 
the phrase cited by the government. This theory, which has 
the attraction of being at least symmetrical, has no appli¬ 
cation here, or anywhere any longer, for two reasons: (a) 
In the 1951 Supplement, the editors of Wigmore admit that 
United States v. Monia, 317 U.S. 424 (1943), which was, of 
course, decided after the 1940 edition, and held that a claim 
of privilege is not a condition of a statutory grant of im¬ 
munity, reduces Wigmore’s theory to an academic hy¬ 
pothesis, 8 Wigmore, 1951 Supp. 126 § 2282, Note 8; and 
(2) As noted above, § 859 does not provide total immunity, 
hence after Counselman v. Hitchcock a claim of privilege by 
a legislative witness simply cannot be overruled; and to 
assert that a claim and overruling are necessary to the grant 
of immunity in § 859 is, therefore, to assert an impossibility. 
The Supreme Court recognizes this as a logical “anomaly,” 
but also recognizes the fact that Congress has not, since 
Counselman in 1892, chosen to amend §859. “The courts, 
therefore, must give effect to the statute. Cameron v. United 
States, 231 U.S. 710, 720 (1914).” United States v. Bryan, 
339 U.S. 323, 337 (1950). Appellee has set this matter out at 
this length because the government’s misconception on this 
point is not only in itself a matter for concern, but because it 
also apparently underlies the whole argument (see below 
also) about a “committee as such,” thought to be needed to 
overrule a claim of constitutional privilege, and may explain 
why the government has produced no authorities to support 
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its theory that a “tribunal,” or “a committee as such,” 
(Appellant’s Brief, pp. 8, 9), whatever they are, is neces¬ 
sarily germane to § 859.” 

Further on page 12, “Prior to the giving of the statement 
the interrogator cooperated with appellee in the latter’s un¬ 
successful attempt to get a ruling from the Committee re¬ 
quiring him to answer. ’ ’ Appellee made no such attempt, nor 
did his counsel. The government has clearly again confused 
a claim of constitutional privilege and a ruling overriding 
it, with appellee’s proper notice to his interrogators that 
he would claim the immunity of § S59 if an attempt should 
be made in the future, to use his testimony against him. 

“Appellee’s crime was secret.” Appellee has never been 
convicted of a crime, and even if he had been, no question of 
innocence or guilt is in issue on this appeal. 

Further on page 12, “The result of the crime was a seri¬ 
ous impediment to a peripatetic committee, engaged in tak¬ 
ing testimony in executive session on matters incidentally 
involving local issues in the cities on its circuit.” This is 
gratuitous. Senator Kefauver, the Chairman of the Com¬ 
mittee, states that the results of the “expose,” as he terms 
it, were beneficial and in accordance with the basic objectives 
of the Committee’s investigation of organized crime in inter¬ 
state commerce. Kefauver, Crime in America, 42-43 (Dollar 
ed. 1951). 

Page 13. “That he gave his statement without being com¬ 
pelled to do so indicates it was voluntary, impelled by the 
very flagrancy of his own conduct. ’ ’ The Government cannot 
sincerely expect this Court to believe that a citizen who 

» Appellee does not understand the Government’s statement on page 12, 
“Where the existence of the power to dispense is controverted, a claim of im¬ 
munity must accompany the challenge.” Even assuming the Government means 
“claim of constitutional privilege,” what is the power to dispense? 

The Government also speaks of the “power to dispense” in its Summary of 
Argument, (Appellant’s Brief, p. 7), saying “The power to dispense is vested 
by the statute in the committee, not its employees.” The interpretation of this 
which seems most likely to appellee is that the Government means a claim of 
privilege, and that employees could not overrule a claim of privilege. Appellee 
docs not agree, but does not argue further, since, as shown above, a claim of 
privilege is irrelevant here. One thing the Government cannot mean is that 
committees can “dispense” immunity under § S59. That grant of partial im¬ 
munity is made by Congress in the statute itself. See § 859 and tho trial 
Court’s decision, K. 51, 52. 
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thought he was committing no crime, rather performing a 
public service for the citizens of Illinois, is under no obliga¬ 
tion to go to Washington and respond to the questions of 
the representatives of the Senate Special Committee at their 
request; or that, only if he were guilty of flagrant conduct, 
would he testify without demanding that he first be sub¬ 
poenaed. 29 Rather, one would expect the criminal to refuse 
to testify until subpoenaed. 

“The statute was not designed ‘to enable guilty persons 
to escape prosecution by testifying voluntarily.’ ”, citing 
May v. United States, 84 U.S. App. D. C. 233,175 F. 2d 994, 
1001 (C.A. D.C. 1949), cert, denied, 338 U.S. 830 (1949). As 
the Government must know, this Court there said: 

“The problem before us is whether these appellants 
were entirely immune from prosecution. We are not 
now discussing the admissibility of evidence.” 

The May case is thus by its own terms inapposite. Appellee 
has pointed out at every stage of this proceeding that he has 
never claimed entire immunity from prosecution. He claims 
only that his testimony on December 16,1950 is inadmissible 
as evidence against him; and that is the issue on this appeal. 

With regard to the Government’s purported analysis of 
the Bryan case on page 13, appellee respectfully refers the 
Court to his extended analysis of that case above, except to 
say that the Supreme Court there denied that the immunity 
granted in § 859 applied to Bryan because she wilfully with¬ 
held the information desired by the Committee. Suffice it to 
say that appellee here cooperatively gave the information 
desired by the Committee. 

“When the policy of a statute has evaporated, it would 
seem axiomatic that the letter of its remains should not be 

19 The Government in its footnote 15 (Appellant’s Brief, p. 13) states that 
the immunity contention below was frivolous because “appellee had made a 
complete confession in a magazine article. Rav Brennan, Kcfauver in Chicago 
55 True Detective 3S, SI (August 1951).” 

Although counsel for appellee were unaware of this magazine article until 
the Government cited it, that fact seems to be irrelevant because of the hear¬ 
say character of the article. In addition, counsel have learned that the editor 
of the magazine added substantial parts, and quoted other publications, without 
the permission of appellee. The immunity contention was not, and is not, 
frivolous. 
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extended to include areas not embraced in its liberal terms 
nor contemplated in its legislative history.” Section 859 has 
been in effect for 96 years. Congress has not only preserved 
it during this span, but has modeled many other immunity 
statutes on it. Congress has been expressly aware of the 
debates of the members about it, the suggestions of the Ex¬ 
ecutive Branch, and the construction of it by the courts. 
There have been substantial reviews of federal immunity 
policy in 1862 30 after five years experience with § 859, in 
1868 and 1887 when the immunity provisions of § 860 and 
the Interstate Commerce Act were adopted, in 1892 after 
the decision in Counselman v. Hitchcock, in 1906 after 
United States v. Armour & Co., President Roosevelt’s spe¬ 
cial message to Congress and the amendment of the Inter¬ 
state Commerce Act, in 1910 when § 860 was repealed, in 
1933 when the Securities Act introduced a different im¬ 
munity formula, in 1938 when § 859 was re-enacted with the 
rest of the Act of 1857, in 1943 with the decision in United 
States v. Monia, in 1950 with the decisions in United States 
v. Fleischmayi and United States v. Bryan, and in 1953 when 
S.16 31 was passed in the Senate but failed to pass in the 
House. 

Throughout this period since 1862, § S59 has stood in its 
present form, except for minor linguistic changes by codi¬ 
fiers and its extension to include Joint Committees of Con¬ 
gress in 1938. 

It is common knowledge, also, that Congress is currently 
experiencing difficulty with recalcitrant witnesses, and that 
at least four specific efforts are being made, not to repeal 
§ 859, but to strengthen it. 

If the policy of § 859 has evaporated, appellee is very 
much mistaken. 

CONCLUSION 

In view of the foregoing, it is respectfully submitted that 
the order of March 23,1953, should be affirmed. 

Thomas V. Lefevre 


1614 Eye Street, N.W. 
Washington 6, D.C. 


George B. Young 
Attorneys for Appellee 


30 Act of January 24, 1862, 12 Stat. 233; Cong. Globe, 37th Cong., 2d Scss., 
364, January 17, 1862. 

31 See footnote 4. 
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oral argument be had in connection with such rehearing 
and that the judgment, entered by this Court in this 
cause on May 27, 1954, be modified to the extent and for 
the reasons hereinafter set forth. 
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I. 

The Court's Arguments From Policy Are 
Manifestly Incorrect. 

As a matter of policy, all agree that 18 U.S.C. § 3486 
is to be interpreted so as to aid Congressional investigat¬ 
ing committees to obtain desired information. The 
largest proportion of that information, perhaps three- 
quarters of it, is characteristically obtained not in hear¬ 
ings before the Committee, but from witnesses before a 
committee’s staff. The Court’s decision in the instant 
case, therefore, since it denies to such witnesses § 3486’s 
moderate inducement that their statements will not be 
used in a criminal proceeding against them, will have 
the effect of impeding committee work. Clearly over¬ 
riding reasons of policy should appear in justification 
of any such restrictive result. 

There are in fact no such reasons. The Court states 
its “arguments from policy” as follows: (Opinion, p. 9) 

“Arguments from policy, as they might aid in 
determination, are conflicting. Greater facility in 
obtaining information which might result from ex¬ 
tending the immunity to cover these statements runs 
into the danger of undue interference with the en¬ 
forcement of the criminal laws through enlarging the 
consequences of staff action.” 

The conflict with which the Court is concerned simply 
does not exist here. The Court’s statement would be true 
only where a statute provides total immunity from prose¬ 
cution for any act or fact touching which the witness 
has spoken, in short only where a statute provides an 
immunity “bath.” Under the limited scope of 18 U.S.C. 
§ 3486, staff action cannot interfere at all, much less unduly 
interfere, with enforcement of the criminal laws. On 
the contrary, every avenue for enforcement remains open. 
Every source of evidence remains available to the prose¬ 
cutor as if the witness had not spoken in reliance on the 
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limited promise of 18 U.S.C. § 3486. The present decision 
impedes Committees from obtaining information, and in 
the full use of their professional staffs, without compen¬ 
sating assistance to the able and conscientious prosecutor 
who still has available every other source of evidence. 

II. 

A. There Was And Is No Requirement of Compulsion in 18 
U.S.C. § 3486, Nor Is The Purpose Of The Statute Aided By 
Reading Into It Such a Requirement. 

The Court states (Opinion, p. 7), 4 ‘We do not imply 
that had they [the Brennan statements] been made before 
the Committee itself the immunity would not apply unless 
they were also made under compulsion. But when given 
before the staff without compulsion neither the terms nor 
the purpose of the statute are met.” (Emphasis supplied.) 

In addition to these references to compulsion, the Court’s 
opinion adverts no fewer than five other times to the 
notion of compulsion in relation to 18 U.S.C. § 3486, so 
that appellee seems warranted in assuming that the Court’s 
decision turned in major part on this notion. 

Appellee respectfully submits again, therefore, (a) that 
18 U.S.C. § 3486 implies no element of compulsion, (b) that 
the purpose of the statute to encourage the giving of in¬ 
formation to Congress in no way is aided by reading into 
it a requirement of compulsion, and (c) that the statutory 
immunization only of the witness’s statements themselves 
in no way subverts the statutory purpose nor impedes 
the normal enforcement of the criminal law. 

The text of 18 U.S.C. § 3486 itself admittedly nowhere 
limits its grant of partial immunity to instances where 
compulsion exists. The Court states, nevertheless, (at 
p. 6) “The terms of the original statute [Act of January 
24, 1857, 11 Stat. 155] make clear that the immunity was 
part of a legislative plan to protect persons from the 
use in criminal proceedings of information divulged under 
compulsion exerted by other provisions of the statute, 
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including that making it a misdemeanor for one wilfully 
to default if summoned as a witness ‘by the authority’ of 
either House to give testimony or to produce papers upon 
any matter before either House or any committee of either 
House.” The Court further cites United States v. Bryan, 
339 U.S. 323, 335 (1950) to the effect that “the” function 
of the Act of 1857 was to provide immunity in exchange 
for otherwise self-incriminating testimony, the so-called 
“immunity bargain.” For reasons which will be touched 
on below, the Act of 1857 was amended in 1862 to cir¬ 
cumscribe the immunitv formerly encompassed by the 
1S57 Act. 

The Supreme Court established beyond peradventure 
in Counselman v. Hitchcock, 142 U.S. 547 (1892) that Con¬ 
gress, by its 1862 amendment to the Act of 1857, nullified 
this so-called bargain. Adams v. Maryland, U.S. , 
74 S. Ct. 442, 445 (1954); United States v. Bryan, supra, 
at 335-336. Because Congress since 1862 has no longer 
offered total immunity from prosecution, compulsion is 
not an element required to obtain the limited immunity 
of 18 U.S.C. § 3486. 

If the feeling nevertheless persists that Congress could 
not have intended to grant even the partial immunity of 
§ 3486 without exacting some penalty or requiring some 
exposure to danger, 1 appellee points out again (Appel¬ 
lee’s Brief, pp. 35-36) that § 3486, stripped of compulsive 
power, has remained on the books for 62 years after the 
decision in the Counselman case, that it is still to be 


1 The Court's Opinion (p. 7) states, “We know of no basis for thinking 
that a refusal by Brennan to give the information sought by counsel for 
the Committee would have been contumacious or would have subjected him 
to prosecution." As appellee has stated, he finds in $ 3486 no warrant for 
saying that a witness must expose himself to prosecution in order to im¬ 
munize his statements. But irrespective of that, while there arc no federal 
cases, the common law rule is clear that one who is before an authorized 
body may be required to testify on pain of punishment. It would be a 
foolhardy witness who would refuse to give his information in the face of 
this rule. MrKnew v. Superior Court, 23 Cal. 2d 58, 142 P. 2d 1, 6 (1943); 
8 Wigmore on Evidence (3d ed. 1940) § 2199, n. 5, p. 110, § 2282, n. 6, p. 508. 
In any event, if the Committee wished to prosecute and chose not to rely on 
this rule, it had only to issue a more formal summons to appellee. 
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liberally construed (Adams v. Maryland, supra at 445) and 
that in any event the purposes of the Act of 1857 were 
multifold, and were never limited to the bargaining pur¬ 
poses cited by the Court. 

The 1857 Act, although in general terms, was hurried 
through Congress in about ten days, Cong. Globe, 34th 
Cong., 2d Sess., p. 404, January 21, 1857 and passim, in 
order to force a specific recalcitrant witness to testify 
about congressional corruption. During the next five years, 
numerous witnesses presented themselves to Congressional 
committees, and were permitted to give information vol¬ 
untarily, i.e. at their own request and in response to no 
compulsion whatever. 

Inasmuch as the then counterpart of § 3486 conferred 
an immunity “bath,” this procedure was easily abused. 
But the corrective adopted by Congress in the amendatory 
Act of January 24, 1862, 12 Stat. 333, was not to except 
voluntary statements from the legislative grant of im¬ 
munity, as the Court has done in this case, but to reduce 
to the present proportions of § 3486 the scope of immunity 
granted. 

Congressman Wilson in reporting the amendment in 
1862 from the Committee on the Judiciary stated these 
considerations as follows {Cong. Globe, 37th Cong,, 2d 
Sess., 364, Jan. 17, 1862; Appellee’s Brief, p. 23): 

“Now, the intention of this bill is merely to do away 
with that portion of the second section of the act of 1857 
which has operated as a general pardon concerning all 
offenses in relation to which a witness before a congres¬ 
sional committee may have been called to testify, or in 
relation to which a witness presenting himself voluntarily 
before a committee may have been permitted to testify. 
Under the second section of this act of 1857, the defendants 
in the cases of the Government against Russell and Floyd 
were discharged from all liability concerning the embezzle¬ 
ment of the Indian trust bonds, and all other witnesses 
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who may testify concerning any act, no matter how 
criminal, before an investigating committee of Congress, 
are discharged in like manner. It is for the purpose of 
remedying this evil that this amendment of the law is 
proposed. 

“I may say, further, that I understand that almost 
every day persons are offering to testify before the in¬ 
vestigating committees of the House in order to bring 
themselves within the pardoning power of the act of 1857, 
and it is to prevent any more such cases of pardon that 
we ask the House to pass this bill.” (Emphasis supplied) 

Here is highly relevant contemporary evidence" from 
the authors themselves of the 1S62 progenitor of § 3486 
that not only was the statute intended to cover voluntary 
statements, but that in Congressional practice it was so 
applied. The amendment was designed to prevent “cases 
of pardon,” not to withhold protection from voluntary 
statements. 

And logically so. What other than assistance to Con¬ 
gress can result from receiving and immunizing voluntary 
statements where the Executive Branch is as free as 
before to prosecute the witness? 

B. In Any Event Appellee Was Under Compulsion. 

As heretofore stated by appellee (Appellee’s Brief, p. 2, 
and see R. 10, 22), he was summoned to appear at the Com¬ 
mittee offices in Washington by a telephone call from Mr. 
John L. Burling, of the staff of the Senate Special Com¬ 
mittee, to appellee’s lawyer, Mr. Paul M. Godehn of the 
firm of Mayer, Meyer, Austrian & Platt in Chicago. Mr. 
Godehn’s statement to appellee of the substance of this 
call, and Mr. Burling’s statement of it in the Record (R. 12) 

2 Congressman Wilson reported the 1862 amendatory bill from the Com¬ 
mittee on the Judiciary and was in charge of it on the floor. It is well 
established that committee reports and the statements of Congressmen in 
charge of legislation are to be given especial weight in statutory construction. 
United States v. St. Paul, M. # M. Ry. Co., 247 U. S. 310, 318 (1918); 
McCaughn v. Hershcy Chocolate Co., 283 U.S. 4S8, 493 (1931). 
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are similarly set out. (Appellee’s Brief, p. 2). The trial 
court found as a fact, and this Court assumes, that Mr. 
Burling was acting within the scope of his authority in 
making this call. 

Appellee considered, therefore, that he went to the offices 
of the Senate Special Committee in Washington under 
compulsion; and his counsel have considered not only the 
specific compulsion in Mr. Burling’s call, but also the 
more general consideration that “the public has a right 
to every man’s evidence,” United States v. Monia, 317 U.S. 
424, 432 (1942) 8 Wigmore on Evidence (3d ed. 1940) § 
2192. 

Since the Court in its Opinion, dated May 27,1954, raised 
the question of the degree of compulsion, and since Mr. 
Godehn has died, Mr. George B. Young, of counsel for 
appellee, in order to corroborate the evidence in the rec¬ 
ord, spoke to Mr. Burling in New York by telephone from 
Chicago on June 3, 1954, and was told by Mr. Burling that 
while Mr. Burling at that moment could not recall his 
exact words used to Mr. Godehn in calling appellee to the 
office of the Senate Special Committee in Washington, Mr. 
Burling intended to convey, explicitly or implicitly, that 
if appellee did not appear, the Committee would use what¬ 
ever process it had available to enforce his appearance. Mr. 
Burling was successful in conveying the impression he 
sought to convey, and appellee was clearly correct in be¬ 
lieving that he was not free to go to Washington and an¬ 
swer questions or not, as he chose. 

Had the Committee chosen in the first instance a more 
formal summons, say a subpoena, there is no doubt of its 
power to command appellee’s presence and statements be¬ 
fore Mr. Burling and Mr. Klein. 

“It should be emphasized that we are not dealing with 
the duties of witnesses summoned by one committee 
hut with the obligations owed by persons summoned by 
authority of the Senate or House of Representatives 
to appear before any person or group designated by 
that authority.” United States v. Fleischman, 339 


8 


U.S. 349, 365 (1950); Appellee’s Brief, p. 21. (Em¬ 
phasis supplied.) 

Appellee appeared pursuant to the less formal sum¬ 
mons. The Committee obtained the information it desired. 
The Executive Branch lost no avenue of the normal enforce¬ 
ment of the criminal law; if any crime was indeed com¬ 
mitted. In these circumstances it seems quixotic to read 
into 18 U. S. C. § 34S6, as relied on by appellee, some in¬ 
definite requirement of compulsion over and above the com¬ 
pulsion appearing in this case. This high Court should 
not require that in order to get the limited immunity of 
§ 3486 the citizen shall wait until the compulsion becomes 
irresistible. This Court should not put a premium on con¬ 
tumacy, nor favor a citizen for resisting his duty to fur¬ 
nish information to Congress. 

III. 

The Limited Immunity Conferred by 18 U.S.C. § 3486 Covers 
Appellee's Statement Given To And At The Call of The 
Authorized Representatives of The Senate Special Committee, 
Sitting For The Express Purpose of Examining The Witness 
On Behalf of The Committee; The Court Has Misapprehended 
Appellee's Citation of U. S. v. Armour & Co., and U. S. v. 
Bryan. 

With respect to U. S. v. Armour <& Co., 142 Fed. 808 
(X. D. Ill.), the Court states (Opinion, p. 8): “The Deci¬ 
sion insofar as here pertinent was that records and testi¬ 
mony were within the immunity statutes there applicable 
notwithstanding the records were produced, and testimony 
was given, without a formal summons or subpoena and not¬ 
withstanding the testimony was not under oath. But, the 
evidence was before the requisite agency, the very question 
here in controversy.” 

This language makes appellee fear that he did not make 
sufficiently clear (Appellee’s Brief, pp. 16-17) why he cited 
the Armour- case. It was cited principally as authority for 
upholding the immunity of evidence given to authorized 





representatives, as was done there in circumstances simi¬ 
lar in all relevant respects to those here. 

So also appellee fears that his basic reason for relying 
on United States v. Bryam, supra, was not made clear to 
the Court. Bryan there had appeared under subpoena be¬ 
fore at least some members of a Congressional committee 
and made a statement, including a refusal to produce de¬ 
sired books. She returned home, decided to substitute a 
written statement about her refusal, and sent such a writ¬ 
ten statement to the Committee’s clerk, who substituted it 
for the oral statement in the record. Bryan was under no 
compulsion whatever to submit the written statement. But 
she did so, to a representative of the Committee. 

The written statement, along with other oral testimony, 
was later used against her in a criminal proceeding. The 
Supreme Court held, “Admittedly her testimony relative 
to production of the books comes within the literal lan¬ 
guage of the statute [18 U.S.C. § 3486];..The Supreme 
Court, however, refused to immunize this evidence, not be¬ 
cause a part of it was given to a representative of the 
Committee, nor because the written statement was com¬ 
pletely voluntary, but for reasons of contempt not ger¬ 
mane here. (Appellee’s Brief, pp. 19-23) 

If appellee had sent a written transcript of his statement 
to the Counsel or Clerk (who in fact received a copy of the 
transcript) of the Senate Special Committee, and if under 
the implication of the Bryan case such a written statement 
could not by virtue of § 3486 be used against him in a crim¬ 
inal proceeding, the conclusion is impelled that appellee’s 
oral statement to Counsel equally cannot be so used. 

CONCLUSION 

Because of the tremendous magnitude of the business of 
Congressional committees which is conducted by commit¬ 
tee staffs, a proper understanding of 18 U. S. C. § 3486 
is of immense consequence to the national government. And 
a proper understanding of § 3486 is of equal importance to 
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the myriad citizens called, as was appellee, to give infor¬ 
mation to Congressional committees through their staffs. 

The Court’s decision as it stands will discourage such 
citizens from freely giving information to their govern¬ 
ment. More than that, as we have said above, the Court’s 
decision puts a premium on recalcitrance and contumacy. 
Surely this Court will not favor, will not encourage, him 
who refuses to give his information until the last moment 
and at the ultimate point of force, especially where the 
statute in its context repels this result. 

We respectfully ask the Court, therefore, to vacate and 
set aside its opinion in this cause, and to affirm the trial 
court’s decision that appellee’s statement of November 16, 
1950 to authorized representatives of the Senate Special 
Committee cannot be used against him in a criminal pro¬ 
ceeding. 

Respectfully submitted, 

Randolph Paul, 

George B. Young, 
Carolyn E. Agger, 
Thomas V. Lefevre. 
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